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Abstract

:

The purpose of this article is to demonstrate that a wide range of entities associated with the State and which engage in business or investment activities on behalf of the State have an important role to play in the promotion and implementation of the sustainable development goals found in the 2030 Agenda. The contribution starts with a background to the 2030 Agenda, followed by an introduction to the features of State-owned entities. Since the 2030 Agenda requires the ‘mobilization of all available resources’ to achieve its implementation, it is argued that entities that are owned by States could have a significant role to play in this context. Examples of good practices from a number of jurisdictions show how the development and implementation of domestic measures that cover State-owned entities have the potential to contribute to the promotion and implementation of the 2030 Agenda.






Keywords:


Agenda 2030; sustainable development; State-owned entities; mobilization of resources; human rights; business and human rights; regulation












1. Introduction


The 2030 Agenda for Sustainable Development (Agenda 2030), was unanimously adopted by 193 States in the United Nations General Assembly in late September 20151 and sets out a three-dimensional plan of action concerning sustainable development, which covers people, the planet, and prosperity,2 by outlining 17 Sustainable Development Goals (SDGs) and 169 targets correlating with each SDG.3 The key enablers of the SDGs are peace and the fostering of partnerships for sustainable development.4 Importantly, Agenda 2030 contains provisions concerning the means of implementation, follow-up, and review.5 The SDGs and corresponding targets came into effect on 1 January 2016 and should guide States’ decision-making for the next 15 years.



Broadly, sustainable development encapsulates the idea that development must be pursued in a manner that ‘meets the needs of the present without compromising the ability of future generations to meet their own needs’.6 Sustainable development seeks to ensure the preservation of intragenerational and intergenerational equity, encourages sustainable use of resources and the integration of environmental protection and development processes.7 The Rio Declaration on Environment and Development brought sustainable development into the legal domain, which, although not binding, is drafted in imperative language.8 Sustainable development is a very broad and evolutive concept that encapsulates not only the environmental but also the social and economic spheres. The concept of sustainable development is variable ‘ratione personae’ and ‘ratione materiae’.9 Variability ratione personae is evidenced by the fact that sustainable development commitments expected from developed States may be more onerous than those expected from less developed States. Variability ratione materiae is evidenced through the application of various standards to each situation on a case-by-case basis, which means that each project or endeavour would have to be assessed on its own merits in order to determine which type of standards and requirements are applicable in that particular case. From an international law perspective, there has been a wide debate in academic circles as to whether the concept of sustainable development could or should be considered as being part of international law or not.10 While sustainable development principles are part of the international law treaty architecture, since over 300 conventions contain such provisions, it is unsettled whether this concept is part of customary international law.11 Opponents have argued that in international law there is no general obligation that States ‘must’ develop sustainably.12 Several international dispute settlement bodies, including the International Court of Justice (ICJ), have also considered the importance of sustainable development, but none have declared it as part of customary international law yet.13 Some commentators have argued that this is not surprising, since the role of the ICJ is ‘not that of a ground-breaking body but rather that of a stock-taking institution’ whose main purpose is to be a ‘guardian’ of general international law.14 Other commentators have suggested that sustainable development is an ‘interstitial norm,’ which means that this concept gains its legal relevance from the ‘pull’ that it exerts on the judicial reasoning process.15



Leaving questions of normative status aside, while in the Agenda 2030, States are the main actors through which the SDGs will be achieved, the aim of creating a ‘Global Partnership for Sustainable Development’ calls for the involvement in this process of other actors such as private businesses, civil society, and international organizations. As such, this article argues that, along with the private sector, State-owned corporate entities could be considered as key actors in the promotion and implementation of the SDGs. The contribution is organized as follows: Section 2 serves as a background to Agenda 2030; Section 3 introduces the specificities of State-owned entities (SOEs); Section 4 examines how Agenda 2030 is supposed to be implemented through a ‘mobilization of all available resources’ and proposes that SOEs could be considered among the ‘resources’ that could be used by States to achieve the SDGs; and Section 5 contains examples of good practices and demonstrates how the development and implementation of domestic measures that cover SOEs could have the potential to contribute to the promotion of the SDGs.




2. The Three-Dimensional Nature of Agenda 2030


The three-dimensional plan of action set out in Agenda 2030 builds upon the Millennium Development Goals and aims to ‘complete what they did not achieve’.16 The dimensions covering people and prosperity have the main goals of ending poverty, hunger, and ensuring prosperity, so that ‘all human beings can fulfill their potential in dignity and equality’.17 The dimension concerning the planet aims to ‘protect the planet from degradation’ through sustainable consumption and production, the management of natural resources, and by taking ‘urgent action on climate change’. 18 While the three dimensions may appear as self-contained, there are profound interlinkages between them.19 For example, the dimension covering the planet or environment has its own self-contained provisions, but it is also connected with the other two dimensions of people and prosperity. Its self-contained nature is evidenced by the separate treatment in the Preamble and in separate SDGs, such as SDG 13 dealing with ‘Climate Action,’ SDG 14 addressing ‘Life Below Water’, and SDG 15 which outlines sustainability targets for ‘Life on Land’. The linkages between the environment and the other two dimensions is supported by the acknowledgement that people cannot fulfill their potential in ‘dignity and equality’ unless they live in a ‘healthy environment’.20 This approach is in line with recent jurisprudence, which states that a healthy environment is fundamental to the realization of all other human rights.21 Furthermore, the economic, social, and technological progress needed to ensure prosperity should occur in ‘harmony with nature’.22 The key enablers of the SDGs are peace and a global partnership between nations.23



Agenda 2030 is not binding and does not create legal obligations for States, but it is nevertheless applicable to all States, both developing and developed. Its implementation is envisaged through the creation of a ‘Global Partnership for Sustainable Development’ by bringing together governments, the private sector, civil society, the United Nations System, and other actors and by ‘mobilizing all available resources’.24 Ultimately, States have the primary responsibility for the implementation of the SDGs at a national level.25 Global, regional, and national indicators for measuring and monitoring the SDGs have also been created in order to facilitate implementation.26 The 169 targets are defined as ‘aspirational and global’, with each State having to set its own national targets guided by ‘the global level of ambition’, while taking into consideration national circumstances. Despite the fact that Agenda 2030 does not create legal obligations for States, it nevertheless makes explicit reference to international human rights treaties, norms, and principles and emphasizes the responsibilities that States have to respect, protect, and fulfill human rights of all people, without discrimination.27 In this sense, the Agenda 2030 is ‘unequivocally anchored in human rights’.28 The interlinkages between the SDGs and human rights have been clarified in recent research, which indicates that over 90% of the SDGs’ targets are embedded in human rights.29 For example, out of the 169 targets for the achievement of the SDGs, 156 have ‘substantial linkages to human rights and labour standards’, which already have institutionalized monitoring bodies.30 The Preamble of the Agenda 2030 also pledges that ‘no one will be left behind’ and thus embodies the fundamental human rights principles of equality and non-discrimination.31 The interlinkages between human rights and the SDGs suggest that Agenda 2030 is more than a purely voluntary undertaking32 and that the institutional mechanisms currently existent in human rights law, such as the Universal Periodic Review, the Special Procedures, the Treaty Bodies, and National Human Rights Institutions could also be used in the context of the SDGs.33 It is also explicitly noted that Agenda 2030 is ‘to be implemented in a manner that is consistent with the obligations of States under international law’.34 Some commentators have argued that ‘human rights offer guidance for the implementation of the Agenda 2030, while the SDGs can contribute substantially to the realisation of human rights’.35 Human rights and sustainable development are considered to be ‘interdependent and mutually reinforcing—constituting distinct but converging commitments and obligations that should be realised in a mutually integrated manner’.36 Various other scholars37 and UN bodies have also made comments on the interlinkages between human rights and the SDGs.38 The United Nations Working Group on Business and Human Rights (UN Working Group) has commented on the need to align the SDGs with the United Nations Guiding Principles on Business and Human Rights (UNGPs) and has issued key recommendations on this topic.39 The UN Working Group has clarified that the most important contribution that businesses can make to sustainable development is to ‘embed respect for human rights across their value chains,’ by ensuring that ‘robust’ human rights due diligence processes and appropriate accountability mechanisms and remedies are in place.40



The implementation of the Agenda 2030 is dependent on the creation of a Global Partnership for Sustainable Development. Contained in SDG 17, the Global Partnership for Sustainable Development does not have a legal basis, given that Agenda 2030 is not binding, but instead it is based ‘on a spirit of strengthened global solidarity’ and a commitment made by all implementing States.41 The fostering of a Global Partnership for Sustainable Development requires the ‘mobilization’ of a wide range of financial and technological resources, the facilitation of trade and investment, and capacity-building initiatives. Of particular importance is the creation of the Follow-up and Review Mechanism42 composed of the High-Level Political Forum on Sustainable Development,43 the Regional Forum on Sustainable Development, and national bodies designated for this purpose.44 The High-Level Political Forum meets annually, under the auspices of the UN Economic and Social Council, and every four years, under the auspices of the UN General Assembly. Its purpose is to receive the Voluntary National Review reports,45 which are at the core of the whole Follow-up and Review Mechanism, and to present the progress made by States in the implementation of the SDGs. The High-Level Political Forum also tracks progress, provides political leadership and guidance, and addresses emerging issues. The Regional Forums for Sustainable Development facilitate follow-up and review and focus on the exchange of best practices. Agenda 2030 and the Global Partnership for Sustainable Development should also be read in conjunction with the Addis Ababa Action Agenda on Development Financing, which provides a new framework for financing sustainable development, by aligning financial flows and policies with economic, social and environmental priorities.46 Overall, the mechanism for implementing the SDGs has been criticized by scholars47 and human rights advocates for lacking a ‘robust accountability mechanism’ for oversight,48 so it is likely that challenges in this area will remain.49 Certain innovative proposals for social bonds for sustainable development, to harness the private sector through the power of global financial markets have also been made.50 However, it should be noted that Agenda 2030 is still at a relatively early stage of implementation and that at the time of writing this article, 143 States have already engaged with the High-Level Political Forum by providing either Voluntary National Review reports or making statements supporting the SDGs, which indicates a high-level of engagement at the State-level.51




3. Agenda 2030 and State-Owned Entities


While States are some of the main actors through which the SDGs will be achieved,52 the goal to create a ‘Global Partnership for Sustainable Development’ shows that other actors, such as private businesses, civil society, and international organizations, also have a preeminent role to play in this undertaking and that there is a significant potential for policy ‘interplay between governments, NGOs and private companies’.53 The role of the private business sector in the achievement of the goals enshrined in Agenda 2030 has been summarized as follows:




Private business activity, investment and innovation are major drivers of productivity, inclusive economic growth and job creation. We acknowledge the diversity of the private sector, ranging from micro-enterprises to cooperatives to multinationals. We call upon all businesses to apply their creativity and innovation to solving sustainable development challenges. We will foster a dynamic, and well-functioning business sector, while protecting labour rights and health standards in accordance with relevant international standards and agreements and other ongoing initiatives in this regard, such as the Guiding Principles on Business and Human Rights and the labour standards of the International Labour Organisation, the Convention on the Rights of the Child and key multilateral environmental agreements, for parties to those agreements.54





While the involvement of the private sector in the promotion and implementation of the SDG is paramount, it is also necessary to pay equal attention to entities that are connected with the State and that engage in business activities on behalf of States, given their size and importance in the economies of many States.55 Yet, there is scant literature on State owned companies and the SDGs, from a legal perspective, despite the fact that this issue is being increasingly analyzed in other fields.56 There is also a growing body of literature on the human rights obligations of States as the owners of SOEs.57 The lack of literature could partly be due to the uncertainties that persist about the nature of SOEs. Are SOEs part of the public sector or are they similar to privately owned companies? For example, in OECD Member States, the most common legal form of organization of SOEs is as a limited liability company. 58 The organization of SOEs into statutory companies is also common in other countries. For example, Australia and the United Kingdom,59 the Czech Republic, Brazil, Indonesia,60 Russia,61 South Africa,62 South Korea and, among many others, France, have specific laws that provide for the organization of SOEs into statutory corporations.63 In such cases, it is likely that SOEs will be part of the public sector. Nevertheless, there are also cases when SOEs are governed under general corporate law provisions, just like any other privately owned corporations. Such cases present additional difficulties in terms of classification and some commentators argue that many SOEs are hybrids, which straddle the dividing line between the public and the private domains.64 One of the best examples that demonstrates the special nature of SOEs is their treatment in the UNGPs. For example, the UNGPs covers the ‘State-business nexus’ in Pillar I, under the State duty to protect human rights, while SOEs would also be covered by Pillar II, under the general corporate responsibility to respect human rights. As such, SOEs are believed to ‘occupy a dual place within the UNGPs in that they are an instrumentality of the State and thus potentially subject to the State duty to protect’ while at the same time being ‘commercial ventures subject to the to the corporate responsibility to respect’.65



The importance of entities that are owned or controlled by the State has steadily increased over the past few decades and they can now found in a ‘wide spectrum of industries’, such as the natural resources, aerospace, defense, automobile manufacturing, chemicals, transportation, construction, and banking.66 For example, in 2014 UNCTAD noted that there were 550 State-owned multinational enterprises operating outside their own borders, which had approximately 15,000 foreign affiliates.67 This number increased to 1500 State-owned multinational enterprises in 2017, which had approximately 86,000 foreign affiliates.68 Apart from State-owned multinational enterprises, there are many other entities that are owned by States that engage in economic activities and which are equally important. For instance, national oil companies own and control most of the world’s energy supply and 73% of the world’s oil reserves, and 61% of production is State-owned,69 while sovereign wealth funds and export credit agencies are crucial for investment flows and played a crucial role during the 2008 economic crisis.70 SOEs are also important in the domestic economies of many countries, given that they are often some of the largest employers. For example, Sweden’s 2016 Report on State-Owned Enterprises indicated that Sweden has 48 SOEs, which employ 137,000 people.71 The situation is similar in China,72 Norway, South Africa, France, Brazil, Mexico, India, South Korea, and Russia.73 The exact terminology used for entities that engage in economic activities varies from State to State and is ultimately determined by the type of legal structure used in that particular case. However, despite their ultimate legal form, all SOEs share a common characteristic in that they are ultimately owned by a State. As such, for the remainder of this contribution those entities will be referred to as State-owned entities (SOEs).74




4. Mobilizing SOEs as ‘Resources’ to Achieve the SDGs


4.1. Legal Basis for ‘Mobilizing’ SOEs as ‘Resources’ at the Disposal of the State


The implementation of the goals contained in Agenda 2030 is conditional upon the ‘mobilization of resources’, an issue that is mentioned throughout the text of the document.75 Yet, it is not straightforward what the process of ‘mobilization’ should entail, nor is it clear what those ‘resources’ might be. Given the interlinkages between Agenda 2030 and human rights, some commentators have suggested that the legal basis for the ‘mobilization of resources’ can be found in the provisions of the most fundamental human rights instruments.76 For example, Article 2(2) of the International Covenant on Civil and Political Rights states the following:




Each State Party to the present Covenant undertakes to take the necessary steps in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognised in the present Covenant.77





Article 2(1) of the International Covenant on Economic Social and Cultural Rights also has similar provisions, as follows:




Each State Party to the Present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources with a view to achieving progressively the full realisation of the rights recognised in the present Covenant by all appropriate measures, including the adoption of legislative measures.78





The meaning of the concept of ‘maximum available resources’ is, however, not entirely clear and while there have been attempts to initially limit interpretation to budget expenditures and international assistance, more recently it has been recognized that the approach should be broadened to include resources that go beyond monetary means to include other types of resources, such as ‘natural, human, technological, organizational, informational, and administrative’.79 Consequently, additional sources for mobilizing resources could be in the form of taxation measures, the allocation of natural resource revenues, debt and deficit financing on favourable terms, ensuring that States integrate human rights impact assessments on trade and investment agreements before they are concluded, and the avoidance of ‘resource diversion’ by taking appropriate measures to tackle corruption, tax evasion, and capital flight.80



Given the closeness to the State that owns them, SOEs should be considered as key ‘resources’ that could be mobilized to fulfill the SDGs and States should adopt the necessary measures to achieve this end. At the international level, a legal basis for this assertion can be found in the numerous comments that have been made by human rights treaty bodies concerning the responsibility of States to regulate all corporate activities. The overall conclusion that has been reached is that States have ‘clear obligations to prevent and punish corporate abuse’, ‘regardless whether the entities in question are private or publicly owned or controlled’ and a ‘failure to do so will be considered as a violation of treaty obligations’.81. The human rights treaty bodies have also made express reference to SOEs in several instances.82 For example, the Committee on the Elimination of Discrimination Against Women, in its General Recommendation No. 25, requires States to protect women against discrimination by businesses that operate in the public or private sector. The Committee on Economic Social and Cultural Rights, in General Comment No. 15, has also explained the following:




[T]he obligation to protect requires States’ parties to refrain from interfering in any way with the enjoyment of the right to water. Third parties includes individual groups, corporations and other entities as well as agents acting under their authority…[and] includes refraining from engaging in any practice or activity that denies or limits equal access to adequate water; arbitrarily interfering with customary or traditional arrangements for water allocation; unlawfully diminishing or polluting water, for example through waste from State-owned facilities…83





When taking measures to discharge their obligations in regulating corporate entities, States should be guided by soft law instruments that have been developed at the international level, as well as by the practice of other States that have already adopted such measures. The next sections examine several soft law initiatives that expressly cover SOEs as well as examples of good practices from several States.




4.2. Soft Law Initiatives Expressly Covering SOEs


Firstly, the United Nations Guiding Principles on Business and Human Rights (UNGPs) have specific provisions that address SOEs from three perspectives, under the terminology ‘the State-business nexus’, in Principles 4, 5, and 6.84 The first perspective of the State-business nexus is covered by Principle 4 and addresses the State’s ownership function directly and indirectly. Under Principle 4 States ‘should take additional steps to protect against human rights abuses by businesses that are owned or controlled by the State, or that receive substantial support and services from State agencies’. Principle 5 of the UNGPs provides the second perspective on the State-business nexus and clarifies that just because a State may have privatized the delivery of key services that ‘may have an impact on the realisation of human rights,’ this does not mean that a State’s obligation to continue to regulate and supervise those entities ends at the moment of privatization. States’ obligations to regulate industries continue after privatization.85 The third perspective on the State-business nexus is dealt with in Principle 6 of the UNGPs and covers the totality of the commercial transactions in which a State may enter, such as procurement activities as well as other similar activities. Another issue that must be taken into consideration are the provisions of Principles 8, 9, and 10, which call for the need to ensure policy coherence at all levels within a State. A well-defined role for government departments, agencies, and other institutions that shape business practices in the area of business and human rights is thus paramount and policy coherence is needed both vertically and horizontally. Vertical policy coherence means ensuring that States have the necessary ‘policies, laws, and processes to implement their international human rights obligations,’ while horizontal policy coherence means ‘supporting and equipping departments and agencies, at both the national and sub-national levels, that shape business practices’.86 Consequently, policy coherence must also be ensured between the public and the private sector. The fact that SOEs should be a ‘model’ corporate citizen has also been emphasized many times.87 The United Nations Working Group on Business and Human Rights has recently recommended to States that they introduce human rights due diligence into their procurement policies in order to support SDG target 12.7 on sustainable public procurement and into the development of finance trade support and export credit practices,88 an important issue given that State bureaucracies are some of the largest consumers of goods and services.89



Secondly, the Extractive Industries Transparency Initiative (EITI) has specific provisions concerning SOEs, since in many countries90 they play a major role in the management, regulation, and operation of the resources sector.91 Applicable only to States, the Extractive Industries Transparency Standard (EITI Standard) is an international standard for transparency, whose main purpose is to promote openness, accountability, and good governance in the extractive industry sector.92 The EITI Standard is composed of the EITI Principles, the EITI Requirements for Implementing Countries, the Validation Overview, and the Protocol for Participation of the Civil Society.93 As of March 2019, there were 51 member States.94 The concept of sustainable development is expressly mentioned in the EITI Standard.95 For instance, Principle 1 of the EITI Standard states that wealth generated from natural resources ‘should be an important engine for sustainable economic growth that contributes to sustainable development and poverty reduction’.96 Principle 4 recognizes that ‘a public understanding of government revenues and expenditures over time could help public debate and inform choice of appropriate and realistic options for sustainable development’. 97 Requirement 2.6 deals with State participation in the extractive industries and obliges countries to disclose and explain the rules and practices that govern the relationship between the government and SOEs. Detailed information about the level of ownership, going all the way down to subsidiary and joint venture levels is also required.98 Any changes in the level of ownership or any other related transactions must be disclosed (Requirements 2.6(b) and 4.5). Revenues collected in-kind must also be disclosed (Requirement 4.2), as are any revenues from the transportation of oil, gas, and minerals (Requirement 4.4.) The distribution of revenues from extractive industries is dealt with under Requirement 5.1(a) and an explanation must be made if the revenues are recorded in the national budget. If the revenues are not recorded in the national budget a reason for why this is the case must be given. For the purposes of the EITI, a SOE is defined as a ‘wholly or majority government-owned company that is engaged in extractive activities on behalf of the government’.99 Nevertheless, Requirement 2.6(a) acknowledges the scope of definitional variation at the domestic level and suggests that national laws and government structures are taken into account in the application of the definition. The disclosure of information related to social expenditures and the impact of the extractive sector on the economy is covered by Requirement 6, which covers both privately-owned companies and SOEs. For example, under Requirement 6.2, implementing countries must include disclosures from SOEs on their quasi-fiscal expenditures.100 The application of this article has potentially wide ramifications. For example, the top ten major Chinese companies operating in EITI-implementing countries are State-owned.101 A recent EITI Report shows that there is not much difference in reporting between Chinese companies and companies from other countries.102 Chinese companies now report in at least 24 of the 44 EITI implementing countries and there does not appear to be any cases in which a company from China has refused to collaborate with an implementing State concerning their reporting obligations.103 This shows that China, even if it is currently still not an EITI implementing State, has nevertheless made a commitment to transparency, to a certain extent. Since SOEs are some of the largest participants in the extractive industries sector, the EITI standard has the potential to not only increase transparency in a sector often considered opaque, but also to directly require that SOEs directly contribute to social expenditures in the host State. The EITI standard has remarkable future potential as far as the SDGs are concerned, given that the some of the most resource-rich countries in the world are often not only the poorest, but also have the largest governance gaps in terms of human rights and transparency.104



Thirdly, the OECD Guidelines for Multinational Enterprises (OECD Guidelines)105 and the OECD Guidelines on the Corporate Governance of State-owned Enterprises (OECD Guidelines for SOEs)106 also contain specific provisions that concern SOEs and sustainable development. The OECD Guidelines are applicable to all multinational enterprises, while the OECD Guidelines for SOEs seek to address the particular challenges concerning the corporate governance of SOEs, such as transparency, management, and corruption. Nevertheless, the OECD Guidelines make it clear that their provisions are also applicable to SOEs and underline the fact that SOEs are ‘subject to the same recommendations as privately-owned enterprises, but public scrutiny is often magnified when the State is the final owner’.107 This indicates that the two instruments should be read together. The OECD Guidelines are recommendations ‘addressed by governments to multinational enterprises operating in or from adhering countries, and which encourage businesses to behave in a responsible manner by respecting national laws and internationally agreed standards’.108 Since the 2011 revision of the OECD Guidelines, human rights are expressly integrated in a separate chapter which mentions the UNGPs and the ‘protect, respect, remedy’ framework.109 The concept of sustainable development is also mentioned in the OECD Guidelines from various perspectives, such as environmental protection and the importance of science and technology.110 The Commentary on the General Policies broadly states the following:




There should not be any contradiction between the activity of multinational enterprises (MNEs) and sustainable development, and the Guidelines are meant to foster complementarities in this regard. Indeed, links among economic, social and environmental progress are a key means for furthering the goal of sustainable development.111





The OECD Guidelines for SOEs seek to address the challenges concerning the corporate governance of SOEs. However, they also contain a chapter on stakeholder relations and responsible business, which make certain recommendations for SOEs ‘to observe high standards of responsible business conduct’, with regard to the environment, employees, public health and safety, and human rights, and refer specifically to the standards of the OECD Guidelines, the ILO Tripartite Declaration concerning Multinational Enterprises, and the UNGPs.112 The OECD Guidelines for SOEs aim to ‘devise a robust model for the ideal State shareholder’ and ‘seek to support economic efficiency, sustainable growth, and financial stability by rationalizing relationships between a company’s management, board shareholders, and stakeholders’.113 On the one hand, the Guidelines for SOEs are non-binding recommendations with no implementation or monitoring mechanisms. Consequently, governments that have a significant share of ownership in their economies may or may not adhere to them. Overall, their purpose is to ‘insulate SOEs institutionally from day-to-day political interference’.114 On the other hand, the OECD Guidelines are binding on the countries that adhere to them, which ultimately means that their soft nature could be hardened in the future through national laws and international commitments.115 A clear illustration of the way such provisions may be hardened through international commitments is the increase in the references made to sustainable development and responsible businesses practices in international investment agreements. A recent empirical study, which analyzed over 2107 investment treaties, indicates that the inclusion of sustainable development and responsible business conduct language in international investment treaties has become a ‘dominant treaty practice in recent years’.116 More than three quarters of international investment treaties conducted between 2008 and 2013, and virtually all of the international investment agreements conducted in 2012 and 2013, contained such language.117 However, the older treaties that do not have language to this effect still dominate the treaty sample and, overall, only 12% of international investment agreements contain this type of language.118 Other ways in which soft law requirements could be hardened at domestic level is through the adoption of national legislation. The Modern Slavery Act 2015 in the United Kingdom119 and the French Duty of Vigilance Law are relevant examples.120 Specific measures taken by States in the context of the State-business nexus will be examined separately, below in Section 5.





5. Good Practices on the Contribution of SOEs to the Promotion and Implementation of SDGs


The purpose of this section is to demonstrate how the adoption of policies, followed by adequate implementation and monitoring mechanisms at domestic levels, have the potential to turn SOEs into key actors in the promotion and implementation of the SDGs. The policies adopted by Sweden, China, Spain, Finland, and Norway will be examined as examples of good practice. It is, however, acknowledged that there are many other States where SOEs and State ownership play an important role in the economy. The present choice of countries was mainly dictated by the availability of data, the importance of State ownership in that particular State, and also by space constraints.



5.1. The Swedish State Ownership Policy


The Nordic States have some of the most well developed policies concerning the implementation of the 2030 Agenda for Sustainable Development. The Nordic Strategy for Sustainable Development was the first macro-regional strategy where all the Ministers for Nordic Cooperation renewed their commitment on cooperation towards sustainable development and tasked the Nordic Expert Group for Sustainable Development with the development of a specific program designed specifically for Nordic States.121 Sweden reports in detail the progress of its SOEs concerning the implementation of Agenda 2030.122 Adopted on 22 December 2016, ‘The State’s Ownership Policy and Guidelines for State-Owned Enterprises’ (Policy) applies as of 1 January 2017. Sweden’s State Ownership Policy has business sustainability at its core and it expressly states that:




State-owned enterprises should take a long-term approach, be efficient and profitable while being given the capacity to develop. To promote long-term sustainable value growth in state-owned enterprises, sustainable business is integrated into corporate governance. State-owned enterprises should thus serve as role models in the area of sustainable business and otherwise act in a manner that generates public confidence.123





The Policy expressly integrates the Global Compact, the UNGPs, the OECD Guidelines, as well as the goals of Agenda 2030124 and emphasizes the importance that SOEs work towards achieving a healthy work environment, respect for human rights, decent working conditions, environmental sustainability, and high standards of business ethics (particularly through the prevention of corruption), as well as responsible conduct with respect to the payment of taxes.125 The Policy forms an inherent part of the legal framework for the regulation of State-owned enterprises and it is mandatory for all companies that are fully or majority owned by the State to comply with it.126 Sweden has also undertaken to engage in a policy of dialogue with other companies, where it is a minority shareholder, in order to ensure that the Policy is applied in those cases as well. The ultimate responsibility for the integration of sustainable business practices into SOEs falls onto the board of directors. With regard to implementation, all SOEs have mandatory reporting obligations and the board of directors must ensure that sustainability reporting is done in a comprehensive and transparent manner. Disclosure must be made on the company website and the reports must include, among others, materiality analyses, appropriate sustainability disclosures, and clear information about stakeholder engagement.127



By way of example, Vattenfall, one of the largest Swedish State-owned enterprises, which is also one of Europe’s largest producers of heat and electricity, has used comprehensive disclosure in the 2016 Annual Report that covers its relationship with stakeholders, responsible sourcing, its human rights and taxation policies, and environment policies.128 In its 2016 Annual Report, Vattenfall disclosed that it was faced with pressure from NGO groups to stop sourcing coal from Colombian companies that could be complicit to human rights abuses. Vattenfall did not divest from those companies, but it has undertaken to work with local suppliers involved in the peace and reconciliation process. The company has also confirmed that it had engaged in due diligence to ensure that the countries in which it operates adhere to the ILO’s eight fundamental conventions, it had revised its Code of Conduct for Suppliers, and that it had issued a statement on slavery and human rights in order to comply with Section 54 of the UK Modern Slavery Act 2015.129




5.2. The Chinese State Ownership Policy


The State ownership policy adopted by the Chinese government is particularly important in the context of this article. This is because China has some of the largest and most important SOEs.130 Another matter to be taken into consideration is that China has been criticized for a considerable amount of time for its poor environmental and human rights records,131 so the overall efforts undertaken to establish a ‘responsible public image’ have been extensive.132 Many of the measures designed so far are intended to address not only the specific operations and on-the-ground activities of various State-owned enterprises, but also the passive investment activities of many other entities that are associated with the State. All SOEs in China are supervised and administered by the State-owned Assets Supervision and Administration Commission of the State Council (SASAC). The SASAC is an institution under the direct management of the State Council, charged with the supervision and management of all centrally administered State-owned enterprises, excluding financial enterprises.133 In its role as a central administrator, the SASAC has issued Guidelines to the State-Owned Enterprises, directly under the Central Government, on fulfilling corporate social responsibilities (Guidelines).134



As overarching principles, the Guidelines restate that State-owned enterprises are ‘the backbone’ of China’s economy, that they ‘have a vital bearing on national security’, and that fulfilling corporate social responsibility is not only their mission, but also ‘an ardent expectation and requirement from the public’ and a prerequisite in order to participate in economic cooperation’.135 The core parts of the Guidelines are concerned with the content of corporate social responsibility, as understood in China, and the taking of various practical measures in order to fulfill those requirements. Overall, corporate social responsibility is understood to mean the necessity of taking various measures in eight distinct areas, as follows: The necessity to operate in a legal and honest way; the need to improve internal corporate governance in order to increase efficiency, competitivity, and to ensure cost minimization; the requirement to ensure continuous improvement of product quality and service; the need to strengthen resource conservation and environmental protection by upgrading their technology and equipment; the promotion of independent innovation and technological advancement; the need to ensure production safety; the protection of the legal rights of employees and participation in social public welfare programs136. Overall, the Guidelines do not use terminology such as ‘human rights’ or ‘business and human rights’. A survey conducted on the human rights practices of Chinese companies generally showed that Chinese companies recognize fewer rights but, among the rights recognised, support is given mainly to labour rights and the right to development, while other civil, political, and social rights are given less support.137 Despite those findings, Chinese State-owned enterprises recognised human rights at a higher level than the Chinese private sector138 and they have pioneered corporate social responsibility reporting and the adoption of corporate social responsibility reporting standards, such as the Global Reporting Initiative Sustainability Reporting Guideline, the ISO 2600 Standards, and other similar industry-specific initiatives, since the mid-2000s.139 China has also issued a third National Human Rights Action Plan of China (2016–2020).140 While the National Action Plan does not expressly include a separate section on business and human rights, some commentators believe that it may ultimately play this role, since it introduces a human rights education plan and guidance for implementing human rights due diligence in investment and foreign aid’.141



There are other similar measures concerning the investment activities of all Chinese businesses. The Ministry of Commerce and the Ministry of Environmental Protection have issued a Guidance on Environmental Protection in Foreign Investment Cooperation, which requires enterprises operating abroad to ‘establish’ the concept of environmental protection internally, to fulfill social responsibility for environmental protection, to respect the religions and customs of the host country, to pay adequate consideration to labour concerns, to respect the environmental protection laws of the host country, to perform environmental impact assessments throughout the project, and to ‘study and learn’ from the standards and practices of international organizations and multilateral financial institutions.142 The China Banking and Regulatory Commission has issued the Green Credit Guidelines, which require banks financing overseas investment to strengthen environmental and corporate social responsibility requirements.143 The Green Credit Guidelines cover ‘policy banks and State-owned commercial banks’. Article 21 of the Green Credit Guidelines requires banks to ensure that the businesses they lend to respect the host State’s laws and regulations concerning the environment and ‘make a promise in public that appropriate international practices or international norms will be followed’. With regard to sustainable development, Article 6 mandates the board of directors or the supervisory board to ‘promote green credit concepts concerning energy saving, environmental protection, and sustainable development…that will benefit society’.144 Some other sector specific instruments, however, such as the Guidelines for Social Responsibility in Outbound Mining Investments expressly incorporate the UNGPs and state that those companies ‘observe the UN Guiding Principles on Business and Human Rights during the entire lifecycle of the mining project’.145 The China Chamber of Commerce of Metals, Minerals and Chemical Importers and Exporters entered into a formal agreement with the International Council on Mining and Metals in late 2017 to ‘help promote sustainable development in Chinese companies’ overseas mining investment’.146 The National Plan on the implementation of Agenda 2030 and the 2017 Report on the Sustainable Development of Chinese Enterprises Overseas outline the actions that China is planning to undertake over the next 15 years, towards the promotion of the SDGs. The National Plan on the Implementation of Agenda 2030 also deals with the interlinkages between Agenda 2030 and the proposed Belt and Road Initiative.147




5.3. Other States


Other States have adopted similar measures. For example, Spain’s Sustainable Economy Law of 2011 requires SOEs to file annual corporate governance reports and sustainability reports.148 Finland, which has the largest market capitalization of SOEs relative to GDP, has recently issued a Government Resolution on State Ownership Policy, requiring SOEs, listed or unlisted, to report their sustainability performance in a comprehensive manner.149 Norway has adopted a similar stance. As such, the official aim of the Norwegian Government is for its State-ownership ‘to be an example of best practice internationally’.150 The main legal framework for State-ownership in Norway is provided by constitutional arrangement, which ultimately delegates the administration of the various SOEs to the corresponding ministry. ‘The Ministers’ powers of administration are exercised under constitutional and parliamentary responsibility’.151 Apart from the constitutional framework, Norway’s State ownership policy is organized to comply with other national legislation, such as competition law, stock exchange trading, corporate governance rules, and the various EU rules pertaining to State aid. The OECD Guidelines for SOEs are actively incorporated and apply to all companies that are State-owned.152 There are also 10 Principles of Corporate Governance that have been developed by the Government and of particular interest are Principles 2 and 10. Principle 2 expressly acknowledges that a high-degree of transparency should underpin the activities of all SOEs.153 Principle 10 states that SOEs ‘shall work systematically to safeguard their corporate social responsibility’. The Government expects SOEs to deliver not only exclusively on financial targets but also to act as ‘exemplary’ corporate citizens in four key areas, climate and the environment, human rights, employee and worker rights, and anti-corruption154 The UNGPs are also expressly incorporated in the Government’s State Ownership Policy. There is a clear expectation from all SOEs to ensure that human rights are respected in their own operations, as well as by their business partners.155 SOEs are also required to carry out human rights due diligence. All businesses, public and private, are expected to be familiar with the provisions of the core ILO Conventions.156 Later initiatives, such as the creation of the Norwegian National Action Plan for Business and Human Rights157 and the integration of the UNGPs into the investment policy of Norges Bank, the world’s largest sovereign wealth fund,158 add further complexity to this regulatory landscape.





6. Conclusions


This paper discusses SOEs in light of Agenda 2030. While the private sector has a key role to play in the promotion and implementation of Agenda 2030, SOEs are also important actors in this context. By virtue of the connection with the State that owns them, SOEs could be mobilized as ‘resources’ available to States for the promotion and implementation of the SDGs. An analysis of the State ownership policies of several States shows that some States have made significant progress in this area and have adopted specific policies concerning the promotion and implementation of the SDGs in SOEs. Those policies could constitute an example of good practice for other States that have not yet made progress in this area. By focusing on SOEs, rather than the private sector, overall, this paper rebalances the discourse about the important role that all business enterprises, regardless of whether their ownership is public or private, have in the promotion and implementation of the sustainable development goals enshrined in Agenda 2030.
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