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Abstract

:

In the past few years, Latin American countries have started to enact changes in their legal capacity regulations regarding persons with disabilities. However, even when these changes started over eight years ago, there were few to no analyses on the matter. In addition, there is no encompassing theory or typology on how these reforms happen and on their effects. In the present paper, we propose two axes of analysis for the reforms: enforceability and compliance with Article 12 of the CRPD. This matrix allows for four kinds of reforms: incipient, formal, conciliatory and radical. Using this matrix, we examined the legislative changes in Argentina, Brazil, Colombia, Costa Rica, the Dominican Republic, El Salvador, Mexico, Nicaragua and Peru. Incipient reforms (Mexico) are not that effective but can lead to serious later change. Formal reforms (the Dominican Republic, El Salvador and Nicaragua) have few to no effects. Conciliatory reforms (Argentina, Brazil and Costa Rica) are a legislative compromise that allows for progressive change. Finally, radical reforms create encompassing change that is good but might create problems in the implementation.
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1. Introduction


Since the adoption of the Convention on the Rights of Persons with Disabilities (CRPD) in 2006, several countries, mostly in Latin America, have radically changed their approach to defining the legal capacity of persons with disabilities (Bezerra de Menezes et al. 2021b). These countries have started enacting changes in their legislation that recognize (different levels of) legal capacity, provide supports and establish safeguards. However, they have achieved this in different ways, or at different speeds.



Their reforms, nevertheless, have not generated a lot of attention from academia, and papers on the matter continue to be scarce (Martinez-Pujalte 2019; Constantino Caycho 2020; Marshall et al. 2023). This may have different causes. Legal knowledge follows the rules of the politics of knowledge (Quijano 2007). This means that the law—and the academia around it—created in “production sites” (López Medina 2004), usually placed in the metropolis (Bonilla Maldonado 2015), are seen as superior and universal. In contrast, the law created in “reception sites” (López Medina 2004) from the colonial space (Bonilla Maldonado 2015) are seen as inferior and merely local. Regarding the implementation of Article 12, this has had the effect that most of the literature about its implementation comes from the Global North countries (Dhanda 2017), especially, from countries of the Anglosphere.



When Latin American countries started the reforms pursuant to Article 12, most of the literature about it was from those places. However, such literature was of little use for Latin American countries for two reasons. The first reason has to do with legal systems. In Latin America, civil systems are the rule, while in the Anglosphere most of the systems are of common law. Civil law and common law systems are quite different, and lawyers in each system have divergent views regarding issues such as legislation or the roles of a judge. Basically, in the civil law jurisdictions, the main source of the law are codes, comprehensives bodies of norms with abstract answers for general situations (David 1985). On the contrary, in the common law systems, judges’ decisions for specific disputes are sources of law. Therefore, the literature of those countries did not have in mind problems that the civil law systems needed to anticipate for a reform. For example, the civil law systems needed to determine how to understand vices of will (a general abstract concept) without relating it to disability (Constantino Caycho 2020). This is not a problem in the common law systems, since they can solve those problems in a case-by-case basis.



Even though most of the Continental Europe’s countries have civil law systems, they were of little help in the Article 12 reforms in Latin America. Continental Europe legal concepts related to persons with disabilities (such as amministrazione di sostegno or Betreuung) were adopted prior to the CRPD and are not compliant with Article 12. One exception is Spain, a country that has recently enacted a reform to protect legal capacity of persons with disabilities. The Spanish reform is out of the scope of this paper. However, we argue that it brings some advancements such as the provision of support, safeguards against undue influence and an ad litem defender for cases in which it would be necessary (such as a conflict of interest).1 Then, it certainly has been an improvement from the previous situation and could be useful for other reforms both regionally and globally. Nevertheless, it is important to keep in mind that this reform does keep guardianship for some cases related to disability.



In conclusion, common law north-centric institutions did not resolve issues of Latin American civil law systems, and civil law north-centric institutions were not Article 12 compliant. Thus, when Latin American countries began to adapt their legislation to CRPD standards, there were no guidelines on how to adapt the different rules about capacity or juridical acts for the mandates of Article 12 of the CRPD. Nevertheless, these countries have managed to generate laws to expand the rights and liberties of persons with disabilities. Paraphrasing Mariátegui, our reforms have not been an imitation or copy, but a “heroic creation” (Mariátegui 1928). In this paper, we propose a four-speed typology of these reforms in Latin American countries to understand their scope and the possibilities for changing private law.



For our analysis, we will start by defining legal capacity reforms. We understand this concept as an encompassing change of the rules regarding legal capacity2 from a general scope. This means that, either in intent or effect, the new rules need to be widely applicable, at least to the entire private law (contracts, torts, family law and juridical acts, among others). Therefore, certain specific changes would not comply with our definition of legal capacity reform. For example, the recent mental health law in Chile (Law 21331 on the Recognition and Protection of the Rights of Persons in Healthcare of 11 May 2021) does not comply with the definition. Even when it recognizes the right to receive support for decision-making, it is not a general change, but a very specific one. Therefore, we will consider reforms in the following cases: Argentina, Brazil, Colombia, Costa Rica, the Dominican Republic, El Salvador, Mexico, Nicaragua and Peru.




2. Legal Capacity of Persons with Disabilities in International Human Rights Law


Approaches to the legal capacity of persons with disabilities have recently changed due to the adoption of the CRPD. The core of this revolutionary change is proposed in Article 12 of the CRPD, which establishes equal recognition before the law. This article consists of five items. The first of them refers to equal legal personality, that is to say, equal capacity to act and equal recognition of the person as a person. This right has been widely recognized in the world’s legal systems3. The second item recognizes the equal legal capacity of people with disabilities4. This is the radical change. Persons with disabilities, as per the CRPD, enjoy the ability to exercise their legal capacity in equal conditions as the rest of people. Therefore, concepts such as guardianship, which rescinds legal capacity and takes away the will of people with disabilities in a perpetual and complete manner, are prohibited, according to the interpretation of the Committee on the Rights of Persons with Disabilities (2014, p. 7). Items three and four plan the need for support and safeguards, and item five reiterates the obligation to recognize the legal capacity of people with disabilities and not exclude them from the possibility of being proprietors, inheriting and contracting.



We can summarize the basic obligations of Article 12 of the CRPD as follows: (i) recognizing legal capacity, (ii) abolishing guardianship, (iii) providing voluntary supports and (iv) guaranteeing safeguards. We will argue that we can evaluate the level of compliance of Latin American countries by judging the extent to which these countries have achieved these four obligations and the enforceability of their laws. It is important to mention two things. The first one refers to the margin of appreciation the States have regarding to legal capacity. While “the relevant rights of the person concerned must be respected”, States enjoy a certain level of discretion to decide the procedural arrangements needed by a person to exercise their legal capacity (Committee on the Rights of Persons with Disabilities 2016, 8.6).



The second one is related to the progressive realization of Article 12. Even though the CRPD Committee has said that progressive realization “does not apply to the provisions of article 12” (Committee on the Rights of Persons with Disabilities 2014, p. 30), it is not clear on what this means. Just after that sentence, the Committee indicated that “States parties must immediately begin taking steps towards the realization of the rights provided for in article 12” and that those steps must include “consultation with and meaningful participation of people with disabilities and their organizations” (Committee on the Rights of Persons with Disabilities 2014, p. 30). Taking into account this kind of measures, it is difficult to imagine an immediate implementation of Article 12. In a more precise way, we argue that some obligations may be immediate, such as eliminating legal capacity restrictions for voting, while others may be progressive, such as creating a system for the recognition of supports. Because of this variety of provisions, there is no one-size-fits-all answer for compliance with Article 12. Besides some guidelines, in this case, States enjoy of a broad margin for compliance in order to implement either immediate of progressive realization measures. With that in mind, our analysis will allow for different answers and the possibility of further change in the future.



2.1. Recognition of Legal Capacity


Recognizing legal capacity for persons with a disability means that the disability cannot be the reason for a restriction of legal capacity. This statement has a complex interpretation due to the breadth of the definition of a disability and the thin line that separates disabilities from associated conditions. The lack of consensus on the meaning of the term was present across the CRPD negotiations and its adoption (Dhanda 2007; McSherry 2008). Years later, the Committee on the Rights of Persons with Disabilities (CRPD Committee), the United Nations body in charge of monitoring the CRPD, sought to clarify its meaning in its General Comment 1. In doing so, they found that there are three possible approximations for the restriction of legal capacity linked to a disability: status or condition, result and functionality.



A restriction by status or condition, on one hand, operates when law restricts the possibility of making decisions for a person due to a diagnosis of a disability (Committee on the Rights of Persons with Disabilities 2014, p. 15). Thus, for example, it would not be possible to prevent a person with schizophrenia from entering into a marriage contract solely because of having such a diagnosis. A restriction by result, on the other hand, is the one that allows the limitation of the exercise capacity based on whether the decision adopted by the person with the disability is considered to be more adequate in certain conditions (Committee on the Rights of Persons with Disabilities 2014, p. 15). For example, if a person with an intellectual disability and an aggressive cancer decides to undergo an operation recommended by the health staff, their legal capacity would not be questioned, but this might happen if the person decided not to undergo the surgery.



Finally, the General Comment refers to a functionality or competence restriction. This concept analyzes whether the person really understands the implications of a particular legal act. This will be determined through functionality assessments that should be limited to a particular juridical act. The draft for the General Comment stated that “functional tests of mental capacity, or outcome-based approaches that lead to denials of legal capacity violate Article 12 if they are either discriminatory or disproportionately affect the right of persons with disabilities to equality before the law” (Committee on the Rights of Persons with Disabilities 2013, p. 12). However, in the Comment’s final version, the Committee decided to ban the functional approach for two reasons: because “it is discriminatorily applied to people with disabilities” (Committee on the Rights of Persons with Disabilities 2014, p. 15) and because “it presumes to be able to accurately assess the inner-workings of the human mind and, when the person does not pass the assessment, it then denies him or her a core human right—the right to equal recognition before the law” (Committee on the Rights of Persons with Disabilities 2014, p. 15). The fact that the draft of the General Comment did not proscribe the restriction of legal capacity by a functional approach seemed to indicate a lack of consensus about the discriminatory effects of functionality.



On this matter, Series and Nilsson have stated that knowing whether the functionality assessments are discriminatory or not is key in the debates on Article 12 of the CRPD (Series and Nilsson 2018, p. 354). This debate is centered around whether a minimum understanding is required for acting in law, or if asking for such an understanding results in discrimination in all cases. Then, the defenders of the functional approach consider that functional assessments are neutral tools that allow the mental capacity of a person to make specific decisions to be properly valued (Series and Nilsson 2018, p. 353). According to Series, if mental capacity assessments can and are used in a discriminatory and disproportionate way, it cannot be said that they are “inevitably discriminatory or disproportionate in all circumstances” (emphasis in the original) (Series 2014). In the same line, Martin and others have argued that functionality tests are compliant with the requirements of the CRPD, even if the CRPD Committee does not agree (Committee on the Rights of Persons with Disabilities 2016). Finally, Dawson has suggested that there are certain figures in law that seem to require a particular functioning of the human mind: malice, intention and informed consent, for example (Dawson 2015, pp. 70–73). Against this position, we can find another one called universalist (Series and Nilsson 2018, p. 365). Its proponents, such as those proposed by Minkowitz (2013) and Devandas (2017), have denied that the functional approach is compatible with the CRPD and argue against placing restrictions on legal capacity that are based on or related to the disability.



In our view, it is clear that the law, in many cases, requires some level of understanding of the implications or effects of juridical acts in order for an expression of will to be considered valid. In that sense, evaluating functionality is not necessarily discriminatory. It may even be necessary for the provision of supports. Additionally, functionality is already evaluated in different situations. For example, certain legal concepts such as “intention, understanding, or foresight” require an assessment of the human mind (Dawson 2015, p. 73). The same happens with regards to informed consent, as a potential patient needs to understand the implications of any given treatment. Therefore, we hold that the functional approach is compliant with Article 12 of the CRPD, since it is applied generally to all persons. Moreover, as we will state in this paper, all the major Latin American reforms have a functional approach.




2.2. Abolition of Guardianship


Compliance with Article 12 implies the abolition of regimes that establish an absolute negation of legal capacity and a substitution of will. In General Comment 1, the CRPD committee established the following criteria for identifying a substituted-decision regime: “(i) legal capacity is removed from a person, even if this is in respect of a single decision; (ii) a substitute decision-maker can be appointed by someone other than the person concerned, and this can be done against his or her will; and (iii) any decision made by a substitute decision-maker is based on what is believed to be in the objective “best interests” of the person concerned, as opposed to being based on the person’s own will and preferences” (Committee on the Rights of Persons with Disabilities 2014, p. 27).



For a situation to be an involuntary substitution of will, the three requirements must be met jointly. In the majority of Latin American countries, interdiction or guardianship meets these criteria. As an example, the Bolivian Civil Code establishes that the interdiction is directed at those adults with a “mental or psychic disability that prevents self-care and the administration of their well-being,” and deprives them of all ability to make decisions5.




2.3. Provision of Voluntary Supports


Article 12.3 states that people with disabilities have a right to “support for the exercise of legal capacity.” These can be understood as mechanisms to facilitate the will of a person at the time of making a decision of legal relevance. In this sense, its functions will help to “(a) obtain and understand information, (b) evaluate the possible alternatives and consequences of a decision, (c) express and communicate a decision, and/or (d) implement a decision” (Devandas 2017, p. 41). These elements reinforce not only the idea that supports do not replace the will of a person, but also that to act in the law, a minimum level of comprehension is needed.



It is also important to highlight that supports should not be confused with accessibility measures. Supports are not interpreters. They should help with decision-making. For Dinerstein, supported decision-making consists of “a series of relationships, practices, arrangements, and agreements, of more or less formality and intensity, designed to assist an individual with a disability to make and communicate to others decisions about the individual’s life” (Dinerstein 2012, p. 10). This system must be available for anyone who requires it, should be based on the will of the person (not the best interest) and must be recognized by the legal system (Committee on the Rights of Persons with Disabilities 2014, p. 29).




2.4. Establishing Safeguards


Regrettably, the CRPD committee did not provide a clear route on how to interpret the content of safeguards in the GC1. As a result, it has mostly been developed through doctrine (Constantino Caycho and Bregaglio Lazarte 2022; Martin et al. 2016; Szmukler 2017). Martin and others identify six distinctive characteristics of safeguards: (i) they are intended to prevent abuse; (ii) they must be used for the shortest time possible; (iii) they should be reviewed periodically; (iv) they should be proportional; (v) they should be effective; (vi) they should be plural (Martin et al. 2016, p. 38).



From these, it is clear that the safeguards are meant to protect the person with a disability from abuses when exercising their legal capacity. However, this protection scope and characteristics are not clearly determined. With regards to the scope, Article 12.4’s text is unclear as to whether safeguards only operate in the context of a support relationship or if they are also binding for third parties. As we have argued before, safeguards could compel certain third parties, especially those that have to verify a will, such as notaries or medical practitioners (Constantino Caycho and Bregaglio Lazarte 2022).



Regarding characteristics, the main question is around the interpretation of respect for “the rights, the will and the preferences of the person” in Article 12.4. Could safeguards be imposed against the will of a person with disabilities and, if so, is this a legal capacity restriction? We hold that for safeguards to be effective, they should be in place even if the person does not anticipate their need or rejects them. This interpretation would also be consistent with the characteristics of “proportionality” provided for in Article 12.4. Proportionality implies planning for interventions that can be carried out, even against the will of the person, to safeguard their rights (Szmukler 2017). Not safeguarding their rights in a precise way could go against some of the principles of the CRPD such as respect for the inherent dignity of the person (Article 3.a) or equality of opportunity (Article 3.e). If a person with a disability is left alone without safeguards, they could also be victims of discrimination and abuse. This means, according to Martin and others, that autonomy could not always be the prevailing principle or right (Martin et al. 2016, p. 39).





3. A Brief Description of Legal Capacity Reforms in Latin American Countries


A general approach centered in a legal source for the Latin American legislation on legal capacity shows four different formulas6. Some countries have reformed their civil codes, while others have adopted a specific law on the matter with a general scope, but without modifying the main regulations of private law. Another group just stated the right to legal capacity in their disability laws, following the spirit of Article 12 of the CRPD. Finally, Mexico comprises the last group, where even though it does not have a legal capacity regulation, its high court has recognized the legal capacity of persons with disabilities in several cases.



3.1. Civil Code Reforms


Argentina was the first country that reformed its Civil Code in 2014, through Law 26.994. This was not a specific reform on legal capacity, but a general revision of the older Civil and Commercial Code. Even though the said norm sought to align with the standards of Article 12 of the CRPD, it did not accomplish the goal of abolishing interdiction as the CRPD committee has stated, and did not provide voluntary supports.



Along this logic, even when Article 22 of the Civil Code states that every person holds legal rights and duties, there is no rule that expressly and specifically recognizes the legal capacity of people with disabilities. In fact, Article 31 points out that the general capacity of the person is presumed, even when they are admitted to a care facility. However, Article 32 allows for an incapacitation process before a judge. In addition, even though Article 31 states that limitations on capacity are exceptional and are always imposed for the benefit of the person, this may lead to full incapacitation or capacity restrictions. The former is a traditional guardianship and occurs when “the person finds themselves absolutely unable to interact with his environment and express their will in any suitable way, medium or format and the support system is ineffective.” On the contrary, capacity restrictions are imposed on certain acts if a person over the age of thirteen “suffers from an addiction or a prolonged permanent mental disorder, of sufficient severity, provided that he deems that the exercise of his full capacity may result in damage to his person or property.” It is only in this scenario where a judge would designate supports7. Then, there is no public policy for the provision of support or the possibility of requesting voluntary support, and there is no regulation of safeguards.



Certainly, the process to restrict the capacity or declare the incapacity of a person has some guarantees established in Article 31: (a) state intervention is always interdisciplinary, both in treatment and in judicial proceedings; (b) the person has the right to receive information by appropriate means and technologies for their understanding; (c) the person has the right to participate in the judicial process with legal assistance, which must be provided free of charge if they lack the means; (d) priority should be given to therapeutic alternatives that are least restrictive of rights and freedoms.



In this sense, although it is not completely aligned with the CRPD model (Kraut and Palacios 2014), the Argentine reform shows a transition from a model of substitution of the will to one of support in decision-making. In this scenario, it is clear that the Argentinian reform embraces a functional model. Not all persons with disabilities should be restricted in their capacity, and not for all acts. The main issue to determine whether or not this kind of measure should be adopted is the possibility of a person to interact with the environment, their comprehension of it, and their ability to communicate a will.



The second country to adopt a Civil Code reform that involved legal capacity was Brazil in 2015. Unlike Argentina, this was not a general reform. Law 13146, known as the Disability Law, modified the Civil Code only in matters of legal capacity. However, the reform seems to be very much comparable to the Argentinian one regarding guardianship. It was not abolished, but reduced. Article 84 of the Disability Law establishes the right to equal recognition before the law. In accordance, the law modified Articles 3 and 4 of the civil code in order to expulse norms referring to the incapacity of persons with disabilities. However, in a clear adoption of the functional restriction model, Article 4.III maintains incapacitation for certain acts of “those who, due to a temporary or permanent cause, cannot express their will.”



Regarding guardianship, Article 85 of the Disability Law reduces the scope of guardianship only to patrimonial acts and torts, and highlights the exceptional nature of guardianship. It also forbids its use for acts related to sexuality and the body, privacy, education, health, marriage, work and voting. Additionally, in line with the functional model, Article 1767.I of the Civil Code establishes that those persons who, for temporary or permanent reasons, cannot express their will are subject to guardianship. Even though we support a functional model, it is important to emphasize that, as the Argentinian reform, guardianship (a substitution of the will regime) remains in force for cases of people who cannot express their will, and it is less clear when it comes to defining what it means to “express will” than the Argentinian reform. In this sense, there is a risk that a medical approach will continue to be applied to the manifestation of will and that it will be concluded that those who have a mental disability, due to the fact of having it, cannot express their will (Bezerra de Menezes et al. 2021a).



The Disability Law also created a support system in Article 1783-A. According to the Brazilian civil code, supported decision-making is a process through which a person with a disability appoints, in a judicial procedure, at least two trusted people to help them make decisions about acts of civil life. These supports must provide the person with the necessary elements and information so that they can exercise their capacity, and Article 1783-A states that support does not replace the will of the person. It is difficult to argue that this regulation satisfies the standard of the CRPD because of the following reasons. First, according to Article 1783-4.5) of the Civil Code, a third party that contracts with a person with support can request the support to sign the contract. Second, in the case of a transaction that can “generate significant risks or prejudices,” Article 1783-A.6) states that, if there is a divergence of opinion between the person with support and one of the supports, the judge will rule after asking for an opinion from the Public Ministry. While this could be a situation where safeguards are necessary, it seems that the will of the person with the disability has no value in this circumstance. Assessing the opinion of the supporter when determining the validity of a decision would be contrary to the model of full legal capacity.



Peru is the third country to implement a Civil Code reform on legal capacity, through Legislative Decree 1384 in 2018. Since this reform, Peru has abolished incapacity and guardianship based on discernment, mental retardation or mental deterioration (Articles 43.2, 43.3 and 44.2 of the Civil Code). Regardless, the institution remains for alcoholism and drug addiction (both of which may be considered disabilities) and other situations such as bad administrators and spendthrifts (which could be manifestations of mental disabilities). Nevertheless, the intent was clear even if the result was not.



In accordance with Article 659 of the civil code, there are two kinds of supports: voluntary and exceptional (mandatory) supports, depending on the capacity to manifest a will. As a general rule, people with disabilities may appoint voluntary supports according to their preferences and will through a judicial or notary procedure8. This includes the possibility to appoint supports in advance9. As an exception, only judges may designate mandatory supports for those people with disabilities who cannot manifest their will10. It is important to point out that, following a functional perspective, the non-manifestation of will is only configured after real, considerable and pertinent efforts have been made to obtain a manifestation of the will of the person, after having provided the accessibility measures and reasonable accommodations, and only when the designation of support is necessary for the exercise and protection of their rights. That is to say, the measure must be ultima ratio and cannot be as used as a mechanism of deprivation of capacity.



In relation to safeguards, Article 659-G of the civil code establishes that they can only be appointed by the person with the disability in the voluntary support designation process. In our view, this regulation satisfies the unclear standard of Article 12.4 of the CRPD, even though we maintain that mandatory safeguards are not contrary to the CRPD, but needed in order to protect “the rights, the will and the preferences of the person” (Constantino Caycho and Bregaglio Lazarte 2022). On the contrary, in the exceptional (mandatory) support designation process, judges may decide on different safeguard measures, where the only mandatory one is a periodical review of the support performance.



Finally, Colombia reformed its Civil Code in 2019, through Law 1996. This law, as the Peruvian reform, eliminated incapacity- and disability-based guardianship. It also established a system of supports and safeguards. The law has a “scaled development” (Isaza Piedrahita 2021, p. 302): not all its provisions entered into force immediately. The ones related to the judiciary were delayed, allowing for the courts to adapt to the new regulations.



Similar to the Peruvian reform, Articles 16, 17 and 32 establish voluntary and mandatory supports. The first can be designated voluntarily through a notarial agreement, through an out-of-court conciliation or in a judicial process. They can also be established through advanced directives11. Following a functional perspective, the second can be appointed compulsorily by a judge when the person with disabilities cannot express their will and preferences, and there is a risk of violation of their rights12. In addition, the norm establishes in its Articles 5 and 37 the possibility of adopting safeguard measures.



Reforming civil codes is a complex issue. It takes time and demands a high level of amendments and articulation with other normative bodies. However, it is important to recall that civil codes are texts that aspire towards permanence. On the matter, Fletcher has said (with reference to a continental European context, but applicable to Latin American cases) that a civil code “provides the thread that runs through history and ties the country together through diverse political regimes” (Fletcher 2001, p. 14). In many of the cases presented, civil codes have survived even to constitutional changes. Because of that, and besides the costs, by changing the civil code, the reforms aspire to be stable.




3.2. Specific Reforms with General Scope


Costa Rica implemented a very unique reform. In 2016, they issued Law 9379, or the Law for the Promotion of the Autonomy of Persons with Disabilities. This law aims to promote and ensure, for people with disabilities, the full exercise of their right to their personal autonomy on an equal basis with others. It abolished guardianship—regulated in the family code—and established the figure of the guarantor for the legal equality of people with disabilities. For that, the law also modified the civil procedure code.



However, since Costa Rica has a Civil Code that is separate from its family code, the law did not modify the former. This led to the coexistence of opposing norms. As a matter of fact, Article 36 of the Civil Code states that, in the case of natural persons, legal capacity may be modified or limited (amongst others) by the person’s volitional or cognitive capacity. In addition, according to Article 591, those who do not have “perfect judgment” cannot make a testament. More importantly, according to Article 41, legal acts or contracts made without “determined and cognoscitive capacity” are voidable. As such, regardless of the law’s intended purpose, Costa Rica now has a contradictory legal capacity system. Because of this, numerous legal operators have refused to apply the law (Vásquez et al. 2022, p. 196).



Aside from the contradictions between legal bodies, Costa Rican law presents other issues that stem from a confusion between the guarantor and safeguards. Article 3 of Law 9379 defines a guarantor as “a person over eighteen years of age who, to ensure the full enjoyment of the right to legal equality of people with intellectual, mental and psychosocial disabilities, guarantees their legal standing and legal exercise of their rights and obligations. For the cases of persons with disabilities who are institutionalized in State entities, the guarantor may be a legal person.” On the other hand, the same article defines safeguards as “adequate and effective mechanisms or guarantees established by the Costa Rican State, in the legal system, for the full recognition of legal equality and the right to citizenship of all persons with disabilities (…) The design and implementation of the safeguards must be based on respect for the rights, will, preferences and interests of the person with disabilities, in addition to being proportional and adapted to the circumstances of each person, applied in the shortest possible time and subject to periodic examinations by a competent, independent, objective and impartial authority.” In addition, the norm indicates, in Article 6, that safeguards must be processed through the courts, and Article 5 indicates that the guarantor is the person designated as the safeguard.



From reading, it is clear that the guarantor would be a kind of support. This is consistent with Article 11, which states that the guarantor should “not act, without considering the rights, will and abilities of the person with disabilities.” However, it seems that the guarantor would be equivalent to the safeguard. Here lies the first problem, because according to Article 12.4 of the CRPD, the safeguard is a measure to prevent (among other things) abuses appearing in the relationship between the support and the person with a disability. In this sense, equating the support with the safeguard generates a lack of protection, since safeguards themselves would not be designated. That said, the only real safeguard measure identified in the law is a review of the designation ex officio by the judge every 5 years, which, in our view, is insufficient not only because of the long term, but also because the judge should be able to order complementary safeguards adapted to the circumstances of the person.



A second issue is that, at least in certain cases, it will be the guarantor/safeguard who expresses the will, and not the person with a disability. This emerges from the text of Article 11, which states that the guarantor should “not act” without considering the rights, will and abilities of the person with the disabilities. This regulation is not, per se, contrary to Article 12 of the CRPD. As has been seen in Peru and Colombia, exceptional supports should act in the name of the person with the disabilities. However, the problem with the Costa Rican law is the lack of clear provisions that state when the guarantor should have these attributions, or the exceptionality of that situation.



In addition, the regulation of the law, promulgated by Executive Decree 41087, refers not only to safeguards and guarantors, but also to support for legal capacity. It is particularly important to mention Article 8, where the “intensity levels of support” are regulated. This article also mandates that judges shall determine the level of intensity of support (mild, moderate or intense) depending on the level of consciousness of the person with the disabilities. However, no clear guidelines are established to designate each of these supports, not are the functions of intense support indicated. The law only provides that light support will guide and that moderate support, for example, would imply the joint signing of documents before a notary.



Although the Peruvian and Colombian models also contemplate the possibility that, in exceptional cases, the support assumes legal representation, the regulations are more careful when establishing the assumptions to apply this type of support, so that it does not remain as an indeterminate assumption. In addition, given that intense support is a substitution of the will, it would have been desirable that its regulation be given by a legal and non-regulatory instrument. On the other hand, in the definition of a guarantor in Article 3, the possibility is raised that institutionalized persons have legal persons as guarantors—presumably the legal persons that manage the place where the person is institutionalized. This is in contradiction with the standard of legal capacity, since the support must be freely chosen and not assumed.




3.3. Reforms within Disability Laws


Since the entry into the force of the CRDP, Nicaragua, the Dominican Republic and El Salvador have issued disability laws that contain a formal recognition of legal capacity on an equal basis with others. Nicaragua included such a recognition in Article 24 of its Law on the Rights of Persons with Disabilities of 2011. It establishes that “the full legal capacity of persons with disabilities” is recognized. The norm indicates that this implies the right to be recognized as persons before the law, to sign contracts, to represent themselves legally, to own and inherit assets, to control their own economic affairs, and to access loans, among others. It also indicates that mechanisms for the exercise of these rights will be established in the laws of the matter.



In the Dominican Republic, Article 23 of the Organic Law on Equal Rights of Persons with Disabilities, Law 5–13 of 2013, recognizes the obligation to ensure that persons with disabilities enjoy legal capacity. More recently, in El Salvador, Decree 672, the Special Law for the Inclusion of Persons with Disabilities of 2020, establishes in its Article 7.d) that persons with disabilities have the right to legal capacity. In addition, Article 29 establishes that the State must create a support mechanism for the exercise of rights and the decision-making process, which guarantees respect for the autonomy, will, preferences and interests of the person.



Notwithstanding the importance of these laws, they do need a later development and currently coexist with contradictory constitutional and private law provisions. Even though the disability laws are subsequent to civil codes, as this is the specific regulatory body in terms of legal capacity, its provisions cannot be understood as repealed. In Nicaragua, for example, Article 153 of the constitution establishes that citizenship is suspended due to declared incapacity when the person cannot act freely or discern. In a complementary way, the Civil Code establishes in its Article 7 that the insane and deaf–mutes who cannot make themselves understood in writing are absolutely incapable and may be subject to custody or interdiction13. The Dominican Civil Code states that adults “in a habitual state of imbecility, mental alienation or madness” (sic.) must be subject to an interdiction regime14 and maintains an interdiction process15, after which the subsequent acts of the person with disabilities will be null and void16. Finally, in El Salvador, the 1993 family code and the Civil Code contain provisions that indicate that people with mental disabilities and deaf people who “cannot undoubtedly make themselves understood” are incapable17, and also maintain a guardianship process18 that suspends citizenship rights19.




3.4. Jurisprudential Change


When a revolutionary change is needed in law, high courts may play a significant role by speeding up the process, forcing some actors to operate in a different way even if there is no legal regulation, and establishing new rules for the debate. Even though, at the moment of writing this paper, the Congress of Mexico City is debating a bill to reform its civil code to recognize the legal capacity of persons with disabilities (Human Rights Watch 2023), Mexico has not ruled on any regulation on legal capacity. It is a federal state in which every state has its own civil code, and all of those civil codes maintain interdiction systems. However, the Supreme Court of Justice of Mexico (SCJN) has played a key role in protecting the legal capacity of persons with disabilities through conventionality control. Prior to 2021, it issued several decisions protecting the legal capacity of persons with disabilities (Amparo Directo en Revisión 44/2018 2019; Amparo Directo en Revisión 8389/2018 2019), Quejosa: Bertha Romo Cornejo. Recurrente Elba Yolanda López Pérez (Tercera interesada); (Amparo en Revisión 702/2018 2019), Quejosos y recurrentes: Jesús Enríque Vázquez Quiroz y otros; (Acción de Inconstitucionalidad 90/2018 2020), Promovente: Comisión Nacional de los Derechos Humanos; and (Amparo en Revisión 1082/2019 2020).



In that year, Mexico enacted a human rights reform that made it easier for courts to create precedents. Then, on 16 June 2021, the SCJN issued a precedent on the matter. In the judgment for Amparo Directo 4/2021 (Amparo Directo 4/2021 2021), the SCJN ruled in favor of a person under guardianship who asked for its termination, dismissing the idea that a person needs to undergo medical examinations in order to determine her legal capacity. After that, it issued two similar judgments (Amparo Directo en Revisión 1533/2020 2021; Amparo en Revisión 356/2020 2022). More recently, in 2022, the SCJN decided on the case of a woman under guardianship. In that judgment, the SCJN determined that several norms of the Mexico City Civil Code and Civil Procedure Code were contrary to CRPD norms and, thus, unconstitutional (Amparo en Revisión 356/2020 2022, p. 78). In that decision, the SCJN emphasized that its previous decision (Amparo Directo 4/2021 2021) should be considered as the precedent, giving it an erga omnes effect.



Despite this tremendous accomplishment of the judiciary, in our opinion, the programmatic nature of Article 12 of the CRPD and the support and safeguards system requires further legislation in order to become functional.20 Without it, the possibilities of compliance are low because judges could just rename a “guardian” as a “support,” and only the persons that file an amparo (a special process in Latin American law for challenging the constitutionality of an act or rule) could achieve real protection of their rights. Additionally, other legal operators besides judges may feel that the precedent is not relevant for them, such as notaries or medical practitioners.



In this section, reforms have been presented through their source. Besides that, it is possible to appreciate a divergence in the compliance with the obligations determined by Article 12 of the CRPD. As mentioned before, the obligations contained in Article 12 are as follows: (i) recognizing legal capacity, (ii) abolishing guardianship, (iii) providing voluntary supports and (iv) guaranteeing safeguards. We can determine the compliance by analyzing how many obligations each country has met. In Table 1, we provide a systematization of such duties.





4. A Framework for Analyzing the Reforms


In this section, we will propose a framework for understanding and classifying the reforms according to the information described previously. This will allow us to classify the reforms depending on two main characteristics: compliance and enforceability. On the one hand, compliance in international human rights law refers to if and how States implement treaty obligations and the decisions of international human rights institutions (Grugel and Peruzzotti 2012). In the case of Article 12 CRPD, the evaluation of the compliance has to do with how many of the previously referred obligations have been legislated by countries. By reorganizing the countries in Figure 1 in the order of the number of obligations with which they have complied, we obtained the following order:



On the other hand, enforceability refers to the provisions to guarantee that persons act with a certain degree of conformity to the law (McNeilly 1968). In this case, it is related to the possibility of legal operators to comply with or obey the changes in the reforms. If legal operators can avoid the reformed laws, they will be less enforceable. If they have to obey, they are more enforceable. In this order of ideas, modifying the civil code makes the reform more likely to resist pushback, since the civil code is usually the root for understanding private law. A specific law with a general scope is also strong. However, as in the Costa Rican case, even if many norms change, keeping the civil code untouched opens the door for contradictions. Then, judicial precedent may be of great help for future change, but in most cases, it may only apply to those who go through a judicial process. Its value is to act as a tool for change. Finally, reforms within disability laws tend to be significant from a symbolic point of view, but irrelevant from a practical one, since they do not change any operating rule.



By combining both axes, enforceability and compliance, we created a matrix for analyzing and understanding the reforms (Figure 2). According to this, reforms that meet the requirement of high compliance and high enforceability are considered radical since the changes in private law are thorough. Reforms with a high enforceability, but a low compliance are deemed as conciliatory since they try to include some of the minimal CRPD demands without modifying every aspect of private law. Reforms with a high compliance, but a low enforceability are called incipient, since they are in an early stage of the regulation process. Finally, reforms with low compliance and low enforceability are simply formal: they do not bring any real change. However, they could be the first steps towards bigger changes.



By applying this matrix to the Latin American reforms (Figure 3), we found the following results:



The Dominican Republic, El Salvador and Nicaragua have formal reforms. They do recognize legal capacity in their disability laws. However, this is insufficient in order to guarantee voting rights, medical consent, marriage, access to justice or any other right. Few if no legal operators would prefer a law over the civil code. In that sense, these reforms are ineffective. However, they could be the first step towards a greater change, such as in the Peruvian case.



Mexico is the only country with an incipient reform. Despite the fact that the SCJN has recognized the need to eliminate guardianship and has called for a support-system provision and safeguards, its decisions have not changed the rules of private law. Moreover, in the Mexican experience, the decisions of the SCJN have created academic debates on what should be next steps regarding legal capacity (Núñez Escobar 2017; Herrera Gil 2020) and, as mentioned before, nowadays the Congress of Mexico City is discussing changes in its civil code.



Brazil, Argentina and Costa Rica have made conciliatory reforms. Even though these reforms modify some institutions of capacity, they do not eliminate all the incapacity rules from the civil code. That is the conciliation. As a matter of fact, Costa Rica eliminated guardianship, but did not modify its Civil Code. As a result, several legal capacity restrictions remained. Meanwhile, Brazil and Argentina created a support system, but did not abolish guardianship. However, the conciliation may be seen as temporary and not necessarily final. Future change is expected.



Finally, Peru and Colombia have made radical reforms. Both made a complex modification to their civil codes and other significant bodies. At the same time, they tried to comply the most with the CRPD. Their reforms eliminate disability-based guardianship, provide voluntary supports and establish safeguards. However, the stronger enforceability does not eliminate all the obstacles. In the context of a very conservative private law practice, radical reforms have dealt with pushback, precisely because of the changes in civil codes. Most legal operators dislike radical changes. In Peru, the reform was called defective and was compared to a virus (Espinoza Espinoza and Peralta Castellano 2020) or to Frankenstein’s monster (Vega Mere 2018). In Colombia, the constitutionality of the reform has been challenged at least eight times (Vásquez et al. 2022, pp. 217–18). In this scenario, the role of the judiciary is key. In the first place, high courts need to protect the reforms (Bolaños Salazar 2019; Vásquez et al. 2022, pp. 217–18) and lower courts need to apply them correctly. Nevertheless, in these cases, the change in mentality is usually slower than the change in rules; thus, decisions may not necessarily comply with the CRPD (Bregaglio Lazarte and Constantino Caycho 2023).




5. Conclusions


Legal capacity reforms in Latin America have brought an enormous change to different areas: private law, health law and sexual consent. By creating a typology, we are trying to predict possible problems in the enactment or implementation of future reforms. Without allies (such as a progressive judiciary or academia), organizations of persons with disabilities will have a difficult time achieving enforceable reforms. Without support after the enactment, those same reforms may dilute without a proper process of implementation. The four-speed idea means that countries may start reforms in one place and then speed up their changes. We believe that these lessons can help to achieve the implementation of legal capacity in other places. By creating feasible and ambitious reforms in the civil law systems, Latin American States are leading the way for other civil law countries, such as most of the European ones. However, their leadership and ambition can also become a catalyst for other Global South countries to create reforms in their own terms, without relying solely on the Global North’s norms and doctrines. Hopefully, these reforms are evidence of an unstoppable change that will eventually arrive to all Latin American countries and the entire world.
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	1
	
For more information on it, please see (De Salas Murillo 2022; Lafferrière 2021).





	2
	
In this paper, we understand legal capacity as both “the ability to hold rights and duties (legal standing) and to exercise those rights and duties (legal agency)” (Committee on the Rights of Persons with Disabilities 2014, p. 12).





	3
	
At the regional level, the right to legal personality is recognized in Article 3 of the American Convention on Human Rights. At a universal level, it is in Article 16 of the International Covenant on Civil and Political Rights, 12 of the Convention on the Rights of Persons with Disabilities, 24 of the International Convention on the Protection of the Rights of All Migrant Workers and their Families and 15 of the Convention on the Elimination of All Forms of Discrimination against Women.





	4
	
Persons with disabilities are a broad collective. In this document, references to people with disabilities refer mainly to people with intellectual disabilities and people with psychosocial disabilities, who are the ones that face the most barriers in the exercise of their legal capacity.





	5
	
Article 59 of Law 603 of 2014, Code of Families and Family Process; Article 5 of the Civil Code.





	6
	
Most of the information comes from (Bregaglio Lazarte 2021).





	7
	
Article 32—Person with restricted capacity and disability. The judge may restrict the capacity for certain acts of a person over the age of thirteen who suffers from an addiction or a permanent or prolonged mental disorder, of sufficient severity, provided that he deems that the exercise of his full capacity may result in harm to his person or to their assets. In relation to said acts, the judge must designate the necessary support or supports provided for in Article 43, specifying the functions with reasonable adjustments based on the needs and circumstances of the person. The designated support(s) must promote autonomy and favor decisions that respond to the preferences of the protected person. As an exception, when the person is absolutely unable to interact with their environment and express their will by any suitable means or format and the support system is ineffective, the judge can declare incapacity and appoint a curator.





	8
	
Article 569-D of the Civil Code of 1984, modified by Legislative Decree 1384 of 2018.





	9
	
Article 569-F of the Civil Code of 1984, modified by Legislative Decree 1384 of 2018.





	10
	
Article 569-E of the Civil Code of 1984, modified by Legislative Decree 1384 of 2018.





	11
	
Article 21 of Law 1996 of 2019.





	12
	
Article 38 of Law 1996 of 2019.





	13
	
Article 298 of the Civil Code of Nicaragua.





	14
	
Article 489 of the Civil Code of the Dominican Republic.





	15
	
Articles 490 and 491 of the Civil Code of the Dominican Republic.





	16
	
Article 502 of the Civil Code of the Dominican Republic.





	17
	
Article 293 of Decree 677 of 1993, Family Code; Article 1318 of the Civil Code of 1860.





	18
	
Article 291 and 292 of Decree 677 of 1993, Family Code.





	19
	
Article 74 of the Constitution; Articles 1318, 1341, 1555 and 762 of the Civil Code of 1860.





	20
	
During the edition of this paper, the Mexican Parliament approved a new Code of Civil and Family Procedures that will recognize legal capacity of persons with disabilities, abolish guardianship and create a procedure for the establishment of supports and safeguards. Such reform has not been enacted yet.
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Figure 1. The classification of countries based on the quantity of obligations that each nation has assumed. 
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Figure 2. A matrix for analyzing and understanding the reforms carried out in Latin America. 
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Figure 3. Latin American reforms organized according to Compliance with CRPD and Enforceability. 
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Table 1. The categorization of nations according to the scope of their obligations.
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	Country
	Recognition of Legal Capacity
	Elimination of Guardianship
	Providing Voluntary Supports
	Establishing Safeguards





	Argentina
	YES
	NO
	YES
	NO



	Brazil
	YES
	NO
	YES
	NO



	Colombia
	YES
	YES
	YES
	YES



	Costa Rica
	YES
	YES
	YES
	NO



	Dominican Republic
	YES
	NO
	NO
	NO



	El Salvador
	YES
	NO
	NO
	NO



	Mexico
	YES
	YES
	YES
	YES



	Nicaragua
	YES
	NO
	NO
	NO



	Peru
	YES
	YES
	YES
	YES
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