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Abstract: The asylum system is a key site in which disputes over “sexuality” are contested. In refugee
status determinations, administrative bodies are required to determine the actual or perceived
sexuality of a claimant. This article draws on eight semi-structured interviews with refugees who
claimed asylum in the United Kingdom based on their sexual diversity to deconstruct the distinct
conceptions of sexual orientation, identity, and behaviour prevalent within the asylum system. It
argues that the UK system overly privileges identity, falsely construing this as determinative of other
aspects of sexuality. In doing so, it proposes a new framework of sexual diversity as a more relativist
and inclusive way of making sense of sexual difference.
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1. Introduction

In recent years, the treatment of sexually diverse refugees and asylum seekers has
become an area of expanding interest for academic researchers (see for example: Bennett
2014; Giametta 2017, 2020; Khan 2016, 2019; Millbank 2009; Murray 2014; Powell 2020,
2021). Much of this interest has centered on the issues claimants face when attempting to
prove that they are, or will be perceived as, a given “sexuality”. While the existing research
effectively and significantly draws attention to the credibility issues that arise in the context
of asylum claims based on sexual minority status, this article seeks to present a critical
interjection which questions the perceived unity (and utility) of the concept of “sexuality”.
Drawing on eight semi-structured interviews—undertaken between 2018 and 2020—the
paper argues that sexuality has increasingly been collapsed into identity, with the result that
the other two strands that were historically regarded as a part of the concept—behaviour
and orientation—have come to be neglected. The result of this neglect is that, even as the
words of UK asylum policy deny such an approach, only those asylum seekers presenting
themselves in a manner that is consistent with a relatively circumscribed, and broadly
“western”, conception of sexuality are likely to be viewed as “genuine” (See also: Murray
2014).

Through offering a critical analysis of the 2016 Asylum Policy Instruction (hereafter:
API), this paper seeks to look at the contemporary concept of “sexuality” through a kaleido-
scope that draws attention to its incongruences with the lived realities of sexually diverse
refugees. As such, the paper situates itself within a wider body of queer scholarship that
attempts to render unfamiliar the assumptions, occlusions, and subjects of knowledge(s)
associated with sexuality (Halberstam 1998, p. 13). In doing so, it poses critical questions
regarding the embrace of identity politics, which has occurred within contemporary politi-
cal and intellectual projects that aim to advance rights and protections for sexually diverse
people (see also: Phelan 2000; Bernstein 2005; Adler 2018; Ashford et al. 2020; Powell 2021;
Morris 2021a).
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The paper is organized into five sections. First, I discuss the contemporary swing
towards identity politics within discourse and policy around sexuality. Although I do not
claim this swing is new—indeed, Foucault (1998) relates the idea back to early sexology in
the Victorian period—I suggest that many recent developments in the rights of sexually
diverse people have been contingent on a conception of sexualities as pre-eminently
identities. This has marginalized the orientational and behavioural ways in which sexual
difference manifests. Second, I move to discuss the impact of identity politics within
the asylum claims of sexually diverse people. I show that this reliance on identity is
often implicit in the way in which the terms sexual orientation and sexual behaviour are
deployed and understood. I then explain the methods utilized in conducting the interviews
on which this study is based, before going on to discuss the narratives of the refugees
I interviewed. Drawing on an ethnographically informed phenomenological narrative
analysis approach, I show how participants rejected or contested the utility of identity as
a way of making sense of their own sexual diversities (Black et al. 2011; Malagodi and
Powell 2019; Powell 2021). They instead situated these diversities as being founded in
forms of behaviour, desire, or as being irrelevant to their own self-conceptions. Finally, I
consider the wider implications of these narratives for the way in which sexual diversity
is commonly conceived in the UK. Thus, I suggest that these narratives demonstrate that
the contemporary trend toward identity is epistemologically problematic and exclusionary
of people who have been socialized outside of a “Western” context. Through doing
this, I propose that greater conceptual space could be permitted by moving away from
the deployment of sexuality and instead focusing on the idea of sexual diversity as a
more inclusive and relativist knowledge framework through which to make sense of the
heterogeneity of human sexual activities, desires, and labels.

This article contributes to longstanding debates regarding whether sexuality should
be conceived of in queer/social constructivist or biological/identarian essentialist terms.
The key original contribution of this article lies in providing empirical evidence to support
the former. Specifically, I offer an appraisal of the 2016 API which, through drawing on
the narratives of UK refugees who had their status granted on the basis of sexual diversity,
exposes the conception of sexuality underlying that guidance as being one that does not
correspond to the lived experiences of asylum claimants. The blending of queer theory and
empirical evidence remains, with some notable exceptions, relatively rare (see for example:
Morris 2021a; Powell 2021).

2. Identity Politics: Sexuality as Sexual Identity

The concept of sexuality brings together three constituent strands that can, despite
notable interaction and cross-over, be interpreted as analytically distinct (Savin-Williams
2005, pp. 27-48; See also: Stychin 2014). Sexuality is comprised of (1) sexual orientation,
which refers to the attractions one has to others; (2) sexual behaviour, which covers the
intimate engagements in which a given person partakes; and (3) sexual identity, which
covers a wider spectrum of social and political behaviours that demark who someone
is. Often, asylum claims conflate these three concepts. For example, when the phrase
sexual orientation is used to describe matters of identity (See for discussion: Powell 2020,
pp- 150-51). Despite this, these three constituent concepts are often not in alignment. For
example, some men who are sexually attracted to, and engage in sexual behaviour with,
other men do not identify as gay or bisexual (Savin-Williams 2005, 2017). As this suggests,
the constituent concepts that make up sexuality are often discordant. In this section, I will
argue that sexuality has increasingly come to be viewed predominantly through the lens of
identity.

Sexuality’s status as biological fact or sociological construction has long been a topic
of debate. Theorists operating across a diverse range of fields have engaged in a series of
controversies over whether sexuality should be understood as a constructed category or
an essentialist fact. A social constructivist understanding sees sexuality as one invented
way of understanding disparate sexual, social, and emotional engagements (see for ex-



Laws 2021, 10, 90

30f20

ample: Foucault 1998; Weeks 2015). An essentialist understanding views sexuality as a
biological fact that exists prior to socialization (see for example: Norton 2010). The essen-
tialism/constructivism debate has been politically fraught terrain. One key reason for this
is that, as Sullivan correctly identifies, the constructivist position, if adhered to in its pure
form, would deprive sexuality of a fixed status to which key rights claims, and the rejection
of moral condemnation, can be tethered (Sullivan 1995, pp. 56—69). For reasons advanced
below, this paper adopts the constructivist position. Therefore, I begin from a premise
that even while ‘the sexual categories and languages we deploy to place people, and place
ourselves, in a complex and diverse world, have become critical factors in shaping con-
temporary structures of sexuality and gender” (Weeks 2015, p. 1092), these categories are,
fundamentally, social constructs. As such, we could construct new frameworks through
which to make sense of these human experiences.

A connected, but not identical, debate has also raged about whether sexuality is a
result of nature or nurture. It should be noted that one’s position with regard to construc-
tivism/essentialism cannot be assumed from one’s stance on nature and nurture. This is
because it is entirely consistent to argue that sexual orientation is a result of nature, that
this is something genetically determined, and yet hold that the categories through which
we understand that orientation are socially constructed and contingent. Put another way,
one can hold that sexual orientation is genetically determined and still maintain that sexual
identity (like all social labels) is a construct. As such, nothing in this article is intended, nor
should be interpreted as suggesting, that sexual orientation is not biological. I am not, in
what is written herein, seeking to contribute to the nature or nurture debate. Instead, my
arguments are limited to the constructivist/essentialist discussion as summarized above.

Volume one of Foucault’s (1998) The History of Sexuality set out how the Victorian
period was a time in which social categories such as that of the “homosexual” came to be
constructed as a way of making sense of sexual diversity. Those who had non-normative
sexual desires or who participated in non-normative sexual activities were subjected to a
series of logics where one’s desires’ and behaviours’ transformed from what had historically
been seen as aberrant behaviours (the act of sodomy) to a fundamental element of who
one was (the homosexual person) (Foucault 1998). In this sense, the claim that one’s
sexual diversities were a form of identity, ‘a sexuality’, originates in the highly modernist,
positivist, desire to categorize and label social phenomena (Morris 2021a). While this may
initially have been used as a means through which to control and limit sexual freedom,
these categories came to be utilized in demands for rights and respect by those to whom
they were applied. The point here is that the categories through which sexual diversity
became known ‘did not aim to suppress it, but rather to give it an analytical, visible and
permanent reality: it was implanted in bodies, slipped in beneath modes of conduct, made
into a principle of classification and intelligibility, established as a raison d’étre and a
natural order of disorder” (Foucault 1998, p. 44). Thus, as Foucault’s account above makes
clear, the categories of sexuality are constructed to make sense of diverse sexualities not
with the power of suppression or interdiction, but rather to provide a way of classifying
people into groups. Ultimately, such classifications can serve both violent and liberatory
ends. Indeed, sometimes both liberation and violence are served simultaneously.

Furthermore, as Morris notes, ‘Sexualities scholarship has drawn on this observation
to critique the essentialising tendency of not only traditional research methods, but also
contemporary rights-based campaigns for sexual minorities” (Morris 2021a, p. 2). Thus, as
Morris suggests, it has come to be the case that within the logics of LGBTQ+ activism and
politics, identity has become a key vessel through which many demands for rights, protec-
tions, and inclusion are founded. Thus, “sexuality” comes to be viewed predominantly as
an identity (see further: Powell 2020, pp. 156-57). This view of sexuality as predominantly
an identity, in turn, becomes central to the platforms of law reform that are selected and
enacted in addressing disparate and non-normative sexualities (Adler 2018).
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Norton, in a critique of Foucault and constructivist scholarship more generally, defined
essentialism in the context of sexuality as the view that the ““essence” or core of homosexual
desire is innate, congenital, constitutional, stable and fixed rather than fluid” (Norton 2010,
p- 7). Applying this, it can be seen that the construction of sexuality described by Foucault
ultimately comes to generate the same fixed and fundamental status that essentialism
describes, even if this is for different reasons. Indeed, as Rubin and Butler have argued, the
scripts governing sexuality have been crafted over a long time and moving out of them
can be a fraught process (Rubin and Butler 1994, pp. 69-70). Otherwise put, we have
constructed categories of sexual diversity that are viewed as essentially fixed and which,
given their hegemony, are difficult to think outside of.

Building on the ideas of Foucault, Adler has argued that the search for identity-based
rights to protect people on the basis of their sexuality can be understood as a form of equal
rights discourse (Adler 2018). She characterizes ‘LGBT equal rights discourse” as being a
series of common narratives around equality and inclusion that depict and frame sexual
minorities in specific and limited terms (Adler 2018, p. 3). One of the core strands here
is the idea that identity is something that we are born with (Johnston 2015; Powell 2020;
See also: Phelan 2000). Johnston defines the “Born This Way” phenomenon as “political
and quasi-scientific claims that sexual orientation and gender identity are immutable and
intrinsic facts” (Johnston 2015, p. 140). Thus, as opposed to simply arguing that sexual
orientations (our attractions) are something that is innate or biologically determined, such
arguments suggest that our sexuality is a part of “who” we are, that our identities are also
something we are, essentially, born into. This further suggests that our very constitution
as subjects is dependent upon our sexual identity. As such, narratives such as “Born This
Way” construct a reality where sexuality is correlated with “truth”, and where the act of
“coming out” is viewed as a fundamental statement of a person’s essential being (Foucault
1998; Sedgwick 2008).

At a more practical level, an example of the focus on identity can be taken from
Stonewall’s campaign slogan, ‘some people are gay, get over it" (Stonewall 2007). This
campaign demarcates being gay as marking one out as a particular kind of person. It therefore
constitutes a position that logically entails a focus on identity. It seeks acceptance for a
characteristic that is “fundamental” to who one is as a person. As such, it is argued that
sexuality has increasingly become associated with a form of identity politics. Traditionally,
identity politics has been depicted as being a liberal and left-wing standpoint or perspective
(See: Bernstein 2005). However, as this article suggests, the utility of such a position
for advancing the rights of sexually diverse people can be questioned. This is not to
deny that sexuality, viewed through the lens of identity, has been a successful tactic for
securing the protection of sexually diverse people within liberal societies (see: Hall 1994).
In accordance with Spivak’s concept of strategic essentialism—a concept according to
which groups mobilize around shared characteristics and, in so doing, temporarily erase
differences between those who hold those characteristics—identity politics has provided a
fundamental strategy onto which many rights claims have been tethered (Spivak 1985, pp.
175-87). This has been pivotal to the acceptance of sexuality-based rights. Indeed, it has
anchored claims to their fundamental nature.

In the refugee context, this has been productive because, as Hathaway has argued,
when constructing a Particular Social Group, ‘whatever the common characteristic that
defines the group, it must be one that the members of the group cannot change or should
not be required to change’ (Hathaway 1998, p. 160). As such, conceptualizing sexuality as
a pre-discursive identity has had the effect of constructing a stable category around which
refugee status and other human rights claims can be anchored. Accordingly, arguing that
sexuality as identity has not been a useful tactic would be simplistic. Instead, this article is
a call to acknowledge there are trade-offs associated with the deployment of identity—at
least when such identity is conceived in fixed terms—and that some of these trade-offs
emerge within the asylum claims of sexually diverse people.
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To summarize this, I have argued that the rights of sexually diverse people are often
contingent on a framework that conceptualizes sexuality as an identity, more specifically a
fixed identity. This logic forms the corpus that Adler has identified as ‘LGBT equal rights
discourse’. The narrative of LGBT equal rights sets the terms of debate for many questions
over sexual (and gender) diversity. This is to say that, LGBT equal rights discourse has
constructed a grid of understanding (Foucault 1970), through which sexual diversity is
made sense of. In other words, sexuality as identity is a narrow lens ‘through which
our understanding of the world is filtered” (Morris 2021b, p. 2). As such, it is difficult
for narratives that do not correspond to this lens to be understood and interpreted. The
lenses we construct limit the types of difference that are thinkable. As such, when asylum
decision-makers are charged with determining whether someone is of a given sexuality, the
lens through which they analyse such claims comes to be conditioned by our contemporary
conceptions of sexuality as a fixed identity. Ahmed draws this out well in her engagement
with the concept of sexual orientation through the lens of phenomenology. Specifically, she
examines how ‘The concept of “orientations” allows us to expose how life gets directed
in some ways rather than others, through the very requirement that we follow what is
already given to us’ (Ahmed 2006, p. 21). As such, Ahmed usefully sheds light on how
particular orientations are the result of following certain life courses, rather than results
of being attracted or drawn towards a given object (in this case another human of the
same sex). Thus, building on Ahmed’s work, we can see that decision-makers, when
faced with sexual diversities, are likely to follow a familiar path. This means that they will
seek identity performances that map onto the everyday and the ordinary. This is because
lines of thought are, in a sense, performative. They ‘depend on the repetition of norms
and conventions, of routes and paths taken, but they are also created as an effect of this
repetition” (Ahmed 2006, p. 16). Indeed, as Bruce-Jones has argued, the forms of sexual
diversity commonly deployed within asylum decision-making themselves come back to
(re)condition the expectations of decision-makers and their approaches to subsequent
claims (Bruce-Jones 2015).

Turning towards the international context, it is pertinent to note that anti-colonial
scholars such as Massad (2002) have called attention to the totalizing way in which “west-
ern” activists often seek to apply a sexuality considered as an identity to all cultures
and contexts. In his work on The Gay International, Massad critiques LGBT human rights
activists who advance protection claims premised on the assumption that:

Homosexuals, gays, and lesbians are universal categories that exist everywhere in
the world and, based on this prediscursive axiom, the Gay International sets itself
the mission of defending them by demanding that their rights as “homosexuals”
be granted where they are denied and be respected where they are violated.
(Massad 2002, p. 363)

As this suggests, even if identity is a strategically useful framework for thinking
through sexual difference, this does not mean that it is a universalizable truth about the
world. Rather, “sexuality”—essentialized into a form of identity—is just one way among
many of making sense of sexual and gender difference. It is a way that may not be
shared by people from different cultural backgrounds. Indeed, as Malagodi and I have
argued elsewhere, some states have protected sexual diversities through different cultural
frameworks such as the idea of third genders (Malagodi and Powell 2019; Powell and
Malagodi 2021).

3. “Sexuality” and Asylum Claims

The above-mentioned issues of sexuality being viewed narrowly as an identity are
drawn into sharp relief within administrative processes and systems that require decision-
makers to directly assess the “validity” of a claimant’s sexual differences. An example of
such a system is the asylum system. Since 1999, UK caselaw has established that sexually
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diverse people can claim asylum on the basis that they constitute a Particular Social Group.!
The idea of a Particular Social Group is derived from article 1A(2) of the Refugee convention
which states that,

A person who owing to a well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable, or owing to
such fear, is unwilling to avail himself of the protection of that country; or who,
not having a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such fear, is unwilling
to return to it.?

Thus, the general requirement for a sexually diverse person to qualify as a refugee is
that they have a well-founded fear of persecution due to their membership of a Particular
Social Group founded around their sexual diversity. For example, such a social group
may be constructed around the identity of gay men. However, note should be taken that
a Particular Social Group could also be formed around a more conduct-driven formation
such as ‘men who have sex with men’ or “‘women fleeing forced marriage’. Finally, because
of this well-founded fear of persecution, the claimant must be unable or unwilling to return
to their country of origin.

There is no international body that has enforceable powers to implement the refugee
definition. However, the United Nations High Commissioner for Refugees does issue
guidance on how the Convention should be interpreted and applied.> The Convention
clearly places an obligation on states to recognize as refugees all people who meet the
above definition. As a result of this, while the processes through which refugee status is
determined differ from state to state, they are generally regarded as being a process of
recognition rather than decision.

The original text of the convention, written in the period after the second world war,
clearly did not envisage that it would be used to protect those fleeing persecution that arose
as a result of their sexual diversity. Indeed, as Honkala has argued, the convention has
often been read in masculine terms that envisage the refugee as a person involved in public
actions that would be conceived of as self-evidently political (Honkala 2017). Despite this,
the Convention has expanded to keep pace with wider developments in the related field of
human rights law (Hathaway 2005). As such, in the 1999 case of Shah and Islam, the court
made an obiter finding that “homosexuals” could constitute a Particular Social Group for
the purposes of the Convention. This was the start, rather than the end, of the struggle to
ensure that sexually diverse people would be protected by the Convention. In the 1999
case, Jain, a practice known as “discretion reasoning” began to be applied both in the UK,
and in other common law jurisdictions such as Australia and Canada.* In one Australian
case, discretion reasoning was described as a ‘reasonable expectation that persons should,
to the extent that it is possible, co-operate in their own protection’.> The rationale behind
this form of reasoning was, in essence, that claimants would not have a well-founded fear
of persecution if they could avoid that persecution by keeping their sexuality a secret.®
During this period, discretion reasoning resulted in claims founded on sexual diversity
facing a disproportionately high chance of rejection (Spijkerboer 2013; Hanna 2005). Dustin
has argued that discretion effectively operated as a catch-all excuse for rejection, featuring
a concerning amount of circular thinking (Dustin 2018, pp. 109-12). Therefore, discretion

[ N

Islam v Secretary of State for the Home Department and R v Immigration Appeals Tribunal Ex p Shah [1999] UKHL 20, [1999] 2 AC 629.
Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS 137, Art1A(2).

General Assembly Resolution 428 (v) of 14 December 1950, Statute of the Office of the United Nations High Commissioner for Refugees.

Jain v. Secretary of State for the Home Department [1999] EWCA Civ 3009.

V95/03567 [1996] RRTA 246. P. 246.

It is interesting to note here that, in an inversion of the over-privileging of identity I am outlining in this paper, the previous scenario saw on

over-privileging of behaviour. With Chelvan arguing that ‘The effect of Jain was that the court’s understanding of the lives of gay men resulted in a
purely “conduct-driven approach” reducing their lives to the engagement of the sexual act ... in the so-called “privacy” of the bedroom’ (Chelvan

2011, p. 57).
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should be viewed as a key contributor to the startling 98% rejection rate for sexual diversity
asylum claims recorded by Rainbow Migration’ prior to 2010 (UKLGIG 2013, p. 10).

In 2010, there was a fundamental change in the UK’s approach to sexual diversity
asylum claims. The judgement of the Supreme Court in the combined cases of HJ (Iran)
and HT (Cameroon)® ruled that discretion reasoning was incompatible with the Refugee
Convention and introduced a new test to be applied in sexual minority asylum claims.’
The decision was initially celebrated by groups such as Rainbow Migration, who heralded
it as a ‘key factor in the improvement of first decisions’ (UKLGIG 2013). However, others
such as Chelvan (2011) and Millbank (2009) identified that such a change in the law would
herald a shift from “discretion to disbelief’, placing a greater emphasis on requiring asylum
seekers to “prove” their “sexualities”. Giving weight to Rainbow Migration’s finding that
between 2011 and 2013, 86% of rejected claims were refused due to a lack of credibility,
these concerns seem to have been accurate (UKLGIG 2013, p. 12).

The reasons for this shift in the grounds on which claims were refused may well lie in
the new test that HJ and HT introduced. The new test states that the decision-maker should
first “ask itself whether it is satisfied on the evidence that he [the claimant] is gay’ [82]. If
this first stage is satisfied, then the decision-maker should ‘ask itself whether it is satisfied
on the available evidence that gay people who lived openly would be liable to persecution
in the applicant’s country of nationality” [82]. If this is satisfied, then the third stage of
the test calls for the decision-maker to ‘Consider what the applicant would do if he were
returned to that country’ [82]. If the applicant would be open'? about their “sexuality”,
then they are a refugee. If the claimant would be discreet about their “sexuality” to avoid
persecution, then they are a refugee. However, if the claimant would be discreet by choice,
or to avoid causing upset or disappointment to their friends and family, then they are not a
refugee.

The main issue with this test is that it sets proving one’s sexual diversity as the first
hurdle that an asylum seeker must pass, while simultaneously offering no guidance to
decision-makers about how sexual minority status is to be identified. Thus, as Rachel
Lewis aptly puts it, ‘decision-makers still have no idea what claimants need to do to prove
their sexual orientation” (Lewis 2014, p. 963). In the immediate aftermath of the HJ and
HT decision, the test appeared to set in motion a trend towards sexually explicit evidence
(Juss 2015). However, such evidence was prohibited by the Court of Justice of the European
Union in C-148/13, C-149/13 and C-150/13 (hereafter A, B, and C).!! The UK, at the time
of A, B, and C, was a member state of the European Union and, as such, changed its
asylum practice issuing new APIs in 2015 and further revising these in 2016. The 2016 API
continues to be the most up-to-date Home Office policy on how to approach asylum claims
by sexually diverse people. The A, B, and C case sets out that evidence of a sexually explicit
nature, or questions that focus overly on sexual practices, should not be permitted. The
decision also makes clear that questions based on stereotypes should not be relied on as a
sole basis of decision.

The 2016 API can be viewed as following the wider rhythm of LGBT equal rights
discourse in heralding an embracement of identity politics. Indeed, Chelvan—whose
Difference, Shame, Stigma Harm (Hereafter: DSSH) model was partially adopted by the
Home Office within the 2016 API—characterized recent UK asylum policy as a part of a
broader push to assess the credibility of “sexuality” in terms of identities rather than sexual
practices (Chelvan 2011, pp. 60-62). Under both Chelvan’s DSSH model, and the 2016
AP, decision-makers are instructed to seek examples of “difference” as one means through
which to determine whether the claimant is a sexually diverse person (Rumbach 2015;

7
8
9

11

Rainbow Migration were called the UK Lesbian and Gay Immigration (UKLGIG) group until 2021. This name is retained in their earlier reports.

[2010] UKSC 31.

It should be noted that the courts have also confirmed that this test is of general application to other Particular Social Group asylum claims.
10" That is to say, if they would act in a way which made their sexual diversity apparent to others.

A, B and C v Staatssecretaris Van Veilighed en Justitie [2014] ECRI 2406.
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Chelvan 2020). For example, the API section entitled “Responding to Claimant’s Narrative:
Issues Around Difference” informs decision-makers that,

Most LGB asylum claimants live their lives in societies in which straight is con-
sidered the norm. From the perspective of the persecutor, the issue can be the fact
that the individual is not conforming to common prevailing normative heterosex-
ual stereotypes. In effect, the behaviour which may give rise to harm, harassment
or persecution may not be LGB behaviour ... but behaviour or lifestyles which
are deemed not be heterosexual enough. (UK Visas and Immigration 2016, p. 26)

While this section of the policy is careful to remind decision-makers that difference
is a matter of non-conformity, the policy fails to account for the fact that decision-makers’
conceptions of “difference” will be contingent on the lenses through which they make
sense of the world. The policy further compounds this by offering examples of difference
that directly correspond to the tropes common to sexual identity development in the UK
context, stating that,

A wide variety of indicators may be presented in narratives by claimants, which
may suggest a sense of being different or “apart from”. Such indicators may
include childhood behaviours indicating strong identification with the opposite
gender, while for others experiences of difference may be manifested in unusual
feelings and strong emotions towards another person of the same sex. (UK Visas
and Immigration 2016, p. 27)

While the policy does note both that ‘not every LGB person will have experience of
or be able to communicate any sense of being different” and that ‘caseworkers must have
no expectations of any “common” themes to be presented’ (UK Visas and Immigration
2016, p. 27), the stressing of difference leaves decision-makers with no guidance on how to
address sexual diversities that do not figure as fundamental to the lives of claimants. As
Dawson and Gerber further point out, such narratives of identity development are often
not applicable to sexually diverse women (Dawson and Gerber 2017, p. 307).

The forms of evidence that decision-makers are encouraged to look for tend to relate
more clearly to identity than they do to attractions or behaviours. While it could sustainably
be argued that the issue here is stereotypes rather than identity per-se, the focus on identity
is deepened within other elements of the policy that instruct decision-makers that ‘any
perceived lack of contact with the LGB community is a relevant area of investigation
to explore” (UK Visas and Immigration 2016, p. 23). Unpacking this, it becomes clear
that—despite the use of purportedly neutral terms such as difference—sexuality is being
envisaged as an identity that correlates to certain cultural and social engagements. Indeed,
Rainbow Migration, in their reports, have noted the same problematic over-reliance on the
logics of identity. In their 2018, Still Falling Short, report they identified that,

UKLGIG has welcomed the focus on sexual identity rather than sexual prac-

tices in Home Office credibility assessments. This has been largely facilitated

by examining a person’s emotional development. With this important change,

however, comes the need for critical reflection on a slightly different emerging

issue. While apparently intended as non-prescriptive in the APIs, the Home

Office use of this type of exploration has often resulted in swinging the pen-

dulum away from sexual conduct to excessive focus on claimants being able

to articulate sophisticated accounts of self-realisation (stories of recognizing

one’s identity), searching for evidence of a particular account of development of

identity. (UKLGIG 2018, pp. 23-26)

As this suggests, some of the organizations working with sexually diverse people
have increasingly noted the extent to which sexuality is being conceived of as an identity
by those tasked with determining refugee status.
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It is recognized that the 2016 API is intended to be framed in non-prescriptive terms.
This is made clear by the framing of each element of the policy as an example of the
kinds of evidence and narratives that might help to establish the claim, rather than a list
of what is needed. However, it is argued that, when the prescribed forms of evidence
correspond to the familiar unspoken ways in which decision-makers will commonly
apprehend sexuality (Ahmed 2006), what is originally intended as non-prescriptive list
ultimately becomes calcified as a list of firm and fixed expectations around what a credible
narrative is (Dawson and Gerber 2017).

This article highlights that there is a tension here in that the 2016 API, and the DSSH
model it is partially based on, are intended to be progressive documents that guide decision-
makers as to how, in a post-discretion landscape, they might identify people who are
genuinely in need of protection.!? Thus, undermining the idea that they correspond to the
lived realities of claimants might legitimately be argued to be depriving asylum seekers
and their advocates of a tool through which claims can be established. However, it should
be recognized that there are limits to how progressive these policies can be, given that they
work to cement particular conceptions of sexual difference that may not, as I explore in the
second half of this article, correspond to the lived realities of sexually diverse refugees and
asylum seekers. Indeed, where these conceptions do not correspond to the lived realities of
asylum seekers, they may provide reasons for rejection, rather than assisting claimants in
putting forward their case.

The API should also be considered in the context of the wider guidance issued to
decision-makers. For example, while the API offers clear guidance on how to approach
issues relating to sexuality/sexual diversity based claims, it should also be noted that
decision-makers are required to comply with the 2015 API Assessing Credibility and
Refugee Status, which states, inter-alia, that

The claimant’s testimony and other evidence should be consistent with infor-
mation (COI) about events in the country of persecution and with any other
available information or expert evidence ... the greater the correlation between
aspects of the account and external evidence, the greater weight caseworkers
should attribute to those aspects. (UK Visas and Immigration 2015, p. 15)

Given the limitations of Country Information regarding sexual minorities, this can
often mean that such claims are viewed as not being supported by external credibility, or,
as Bruce-Jones has argued, that claimants end up essentially being assessed on the extent
to which their sexuality/sexual diversity corresponds to the judge or decision-makers own
conceptions of sexual identity (Bruce-Jones 2015, p. 114).

The second half of this article explores how the sexually diverse refugees I spoke to
understand their own sexual orientations, behaviors, and identities. I begin by briefly
outlining the methods used during both the interview and analysis stages of the research. I
then place the participants’ narratives in conversation with sections of the 2016 API with a
view to identifying areas of mismatch between the self-conceptions of the refugees and the
conceptions of sexuality underlying the APL

4. Methodology

The study involved the recruitment of eight refugees who had secured their status
in the UK on the basis of being a sexual minority. Interviews took place between March
2018 and February 2020. Participants were primarily recruited through snowball sampling
after I had made contact with two initial participants via support groups. The names of
these groups have been withheld to protect the anonymity of participants. However, I
attended in-person to establish myself as a safe and known person. Attendance at these
groups resulted in making contact with the first two participants who wished to take part

12 T would, personally, object to the concept of “genuine” being applied in such circumstances. Nonetheless, it is recognised that practitioners, and

those seeking to positively influence policy on the ground, need to operate in a political scenario where such distinctions (between genuine and
false) are viewed not only as acceptable, but salient.
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in the study. Lee and Renzetti (1990) have highlighted the effectiveness of engaging with
support groups when attempting to investigate sensitive topics. After speaking to me,
these participants connected me with others in their friendship networks.

Alongside attending support groups, I also attempted to utilize open calls for partici-
pants. I put out calls across the social media sites Twitter and Facebook and placed leaflets
across areas where LGBTQ+ people often congregate in London. However, these open calls
for participants yielded contact with just one person despite running for almost 2 years.
In general, it seemed that refugees were unwilling to consider participating in the study
unless they had either met me through support groups or been put in contact with me
through a trusted third party.

The reliance on snowball sampling was partly adopted to avoid prejudicing my results
through the application of overly selective criteria. Indeed, as Lee and Renzetti (1990, p. 517)
have argued, ‘sampling decisions can rarely be divorced from theoretical issues, particularly
those dealing with how populations are defined’. For example, if I had sought to have
a minimum number of lesbian participants, I would have immediately circumscribed
the study to look only at people who identify with the currently recognized categories of
sexuality/sexual diversity. This, would, of course, have substantially undermined the goals
of the research. As such, the only exclusion criteria that were engaged in conducting the
study were that participants needed to have successfully claimed asylum in the UK on the
basis of their sexual orientation, behavior, or identity. Otherwise put, the only criteria were
that participants were, in some sense, a sexual minority. Even this approach to sampling is
problematic because it requires participants to have achieved status in the UK. This will
only have happened if they were recognized as being a sexual minority by either a Home
Office decision-maker or, on appeal, by an immigration judge. As such, the study may
have restricted the ability of those who were not recognized to offer potentially relevant
perspectives. However, as discussed below, the study also needed to take note of wider
risks such as the potential of re-traumatising participants.'®> Thus, given the need to avoid
(re)traumatizing participants, it was decided that a focus on those who had been successful
in their asylum claims would be a more ethical approach to conducting the research. In
this regard, it is further recognized that some participants may have articulated themselves
and their experiences in a manner that they thought would be most intelligible to me
and, as such, may have presented their sexual diversities in a manner consistent with the
languages and organisations commonly seen in the UK.

Given the status of sexually diverse refugees as potentially traumatized people, ethics
played a central role throughout the interview process from recruitment and design to
analysis (Cowles 1998). Indeed, as mentioned above, the reason that the study focused
on people who had successfully claimed asylum in the UK was primarily to minimize
the potential of re-traumatizing participants. Of course, considerations of being able to
contact a sufficient sample were also key. Similarly, the employment of a more naturalistic
and qualitative approach to interviewing was partially motivated by a desire to avoid
recreating the experiences participants may have had when dealing with the Home Office.
This approach instead focuses on making the interview a site of reciprocity in which
participants are made to feel comfortable to share their feelings (Booth and Booth 1994).
Elam and Fenton (2003, pp. 19-20) have argued that semi-structured interviews are the
best approach to sensitive topics as the researcher is on hand to take appropriate action
if participants become uncomfortable during the interview process. Further, as Murray
has argued, this form of interviewing can be therapeutic for refugees, offering them an
opportunity to share their experiences with a supportive and understanding interlocutor
(Murray 2014).

13

For a discussion of re-traumatisation see Shidlo and Ahola (2013).
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The qualitative approach to interview analysis took the form of an ethnographically
informed phenomenological narrative enquiry approach. Phenomenological narrative
inquiry interviews seek information on the experiences of participants in order to facilitate
a greater understanding of the meanings they attach to such experiences (Hoffding and
Martiny 2016; Black et al. 2011; Crouch and McKenzie 2006). This approach seeks to
understand the heterogeneity of experiences among sexually diverse asylum seekers by
conceptualizing the meaning they attach to their own experiences of sexual orientation,
sexual behavior, and sexual identity. The interviews also sought to make sense of how
they interpreted and conceptualized the responses of others to their sexual diversity. This
phenomenological approach was combined with an ethnographic outlook that sought to
situate participant’s experiences within their own languages and epistemologies (Roulston
and Choi 2018).

The study was undertaken with a qualitative conception of knowledge production. As
such, the adequacy of the sample was not assessed on the basis of generalizability. Rather,
the work focused on demonstrating the heterogeneity of lived experiences among sexual
minority refugees. As Schrier has argued, the validity of qualitative studies should be
founded on ‘the relationship between our observations and the case in its entirety: how
well is the variability within a given instance represented in our observations’ as opposed
to whether or not a given experience is generalizable to all who share a given identity or
experience (Schrier 2018, p. 87). Put another way, when undertaking qualitative interviews,
the focus should be on looking for examples of heterogeneity and diversity rather than
seeking to find experiences that are shared by all.

Although the study had a small sample, it is comparable with other research under-
taken utilizing phenomenological methods. Looking at other qualitative studies that have
utilized methods informed by phenomenological narrative analysis, Black et al. drew on a
sample of 10 participants when they sought to undertake a study of how victims of child
sexual abuse experienced and made sense of legal proceedings. As such, the sample of
eight participants is in accordance with other studies that utilized the methods employed.
The adequacy of the sample was further assessed through the concept of ‘information
power’ (Malterud et al. 2016). Information power proposes that the adequacy of a sample
should be judged with regard to (a) the aims of the study; (b) the specificity of the sample;
(c) the use of established theory and literature; (d) the quality of the interview dialogue;
and (e) the analysis strategy that is going to be employed. On the basis of these five criteria,
it was determined that the eight interview dialogues were sufficient to fulfill the aims
of the study and produce relevant and important insights for future research and policy.
Across the following sections, I describe how some of the experience’s participants shared
challenged the ways in which sexualities are commonly conceived.

5. Lived Realities: The Narratives of Sexually Diverse Refugees

The preceding sections set out how the 2016 API has—in alignment with a wider shift
in how sexuality is conceptualized—promoted forms of evidence that result in decision-
makers seeking narratives of identity development. Despite this, many participants re-
counted their sexual diversities in terms of behaviours and desires rather than identities.
The key themes that came through in the lived experiences of the refugees I spoke to related
to identity, or the lack thereof, community, and the forms of evidence that they had been
asked to provide by either the Home Office or their own representatives. These themes are
complex and interwoven. Due to the interaction of race, gender, and sexuality, they operate
on an intersectional terrain.'* For example, Abdullah,'> an Omani refugee, disputed the
idea that his sexuality constituted an identity. Specifically, he told me that:

14
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For a discussion of Intersectionality see Crenshaw (1989).
All participant names have been changed in order to protect their anonymity.
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I never really identified with my sexuality. I recognized my sexuality. I accepted
it. I was okay with it. I even lived with it. But the thing is, here is where it gets
more complicated, identity is a very difficult word to identify. In every culture
there is a certain set of values associated with identity.

Abdullah went on to tell me about how, within Omani culture, identity was associated
with characteristics such as one’s faith group, tribe, or nationality. Crucially, he explained
how one’s sexual attractions or behaviours were not viewed as a fundamental statement or
issue regarding who one is. Indeed, he directly addressed the disconnect between his and
the Home Office’s conception of sexual diversity, telling me that:

[The Home Office’s] understanding of homosexuality was that of a gay person.
To me, gay is so different than homosexual. I mean homosexual is your sexual
attraction, full stop. But when you are gay it is not just your attraction; it is also
how you express your attraction, and the slogans which you use to express that
attraction, and the way you conduct yourself in relation to that attraction. So,
basically, you have to re-culture yourself in accordance with that attraction and
if you have not re-cultured yourself yet, then you are not gay yet. You are just
homosexual.

As Abdullah identifies, in the UK, sexuality is largely seen as a form of identity. It is
understood as something that conditions how you express yourself and as a fundamental
element of who you are. Whereas, for him, sexuality constituted an attraction. This is to
say that Abdullah called himself homosexual in the sense that he was sexually attracted to
men. As Ahmed would put it, his orientation called him towards men as objects of desire
(Ahmed 2006). However, he did not view this attraction as making him a particular kind of
person, nor did he see his attraction as having any particular implication for how he would
express himself. So, while the Home Office expected a narrative of identity, his experiences
corresponded more to an orientation. As such, the forms of evidence anticipated in the
2016 API, which focus on how someone is different from the broader society, were ill-fitting
for someone who conceptualized themselves as fundamentally the same as those around
them apart from simply having an attraction to people of the “same”-sex.

This idea of sexuality as an identity carries with it further corollaries. For example,
identity, as argued by Foucault (1998), links directly to ideas of truth. This is to say that,
when someone declares their sexuality, it is perceived as revealing a fundamental truth
about themselves. As such, it is regarded as being a statement around who someone is
that is fixed and stable in nature. This was, for example, clear in the narrative of Masani, a
Ugandan refugee, who told me about how her having previously been married to a man
was taken as evidence that her claim to be a lesbian was not credible. She told me that:

I was forced to marry. I had no choice. Because if I had refused, then my sexuality
would have been suspected. But, when I came here, they said I was not a lesbian
because I have been married. The letter made it sound so simple, you had a
husband ... Therefore, it is not credible that you are a lesbian.

Here, the idea of fixed identity is clear to see, with previous partners of the opposite
sex being viewed as incompatible with the fixed terms in which sexuality is expected to
manifest. It is noted that this does not necessarily constitute an argument against identity
itself, but rather an argument against fixed conceptions of identity. Nonetheless, given
the noted issues bisexual claimants face, the current system appears strongly to expect a
stable identity that is monosexual in nature (Rehaag 2009). Such a focus, of course, ignores
the extent to which heterosexual marriage is one of the primary strategies that sexually
diverse people seeking to hide their sexual diversity from the surrounding society adopt
(Giametta 2017, p. 45). However, even more pressingly, it shows how sexuality subsumes
sexual orientation and behaviour under part of a wider identity where, even while being a
prohibited topic of discussion, sexual behaviour is viewed as a key marker of a “genuine”
sexuality. Note should also be taken of the extensive research which has demonstrated the
fluid nature of human sexual behaviours and desires (Dustin and Held 2018; Diamond
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2008; Savin-Williams 2006). It should also be noted that Masani’s experiences may relate to
the specific and intersectional issues she faces as a sexual minority woman. For example,
as a woman she may have faced additional pressures to marry within her country of origin
when compared to a sexually diverse man in the same situation. Nonetheless, this marriage
is then taken as evidence that undermines the credibility of her claim. As such, it shows
that sexuality was envisaged, in her dealings with the Home Office, as essentially fixed
and unchanging.

Expectations around fixed sexual behaviour are also reinforced by an apparent view
that sexuality carries implications for where, and with whom, people will socialize. This is
clear on the text of the API, which informs decision-makers that:

To enable claimants to present their case, it may be necessary to ask questions
about where claimants have socialized or whether, for example, they have been
members of clubs, groups, or organizations, including through social media.
Where a claimant has indicated that they have interacted with the LGB commu-
nity, questions enabling the claimant to detail their knowledge and/or interac-
tions with LGB contacts, groups and activities (in either their country of origin or
the UK) may be useful (UK Visas and Immigration 2016, p. 23).

Indeed, all eight respondents said that they had been asked to provide photos of
themselves at pride events or attending gay venues. They also recalled being asked to
provide evidence that they had engaged in a wider gay life, such as by providing cinema
stubs or other evidence to demonstrate dates and engagement with other members of the
same sex. These requirements were made clear, for example, in the narrative of Chataluka,
an Egyptian refugee, who told me that:

What my solicitor helped me with was that she asked me about certain things
that should be in my evidence. For example, I would have to attend pride and
take pictures there. Which was the first time ever I had been to pride. I went with
my friends; it was a great time. But I was a bit nervous about it ... Also, to go to
gay clubs and take pictures as much as you can, out with friends. So, I built up a
case properly and I think that we went about it in a very professional way

The expectation to attend particular spaces is founded on a premise of identity. This
is because it is representative of an expectation that a certain type of person will attend
a given type of space. During the interviews, participants recounted both personal and
practical difficulties with providing these forms of identity-driven evidence. Indeed, note
should be taken of the “professional” way in which Chataluka notes he approached the
gathering of evidence. Singer has also noted the ‘Kafkaesque’ need to provide objective
evidence of being openly sexually diverse (Singer 2021, p. 256). As this suggests, the
current process was viewed as something akin to work, a process of generation, rather than
simply providing evidence. Further, Abeo, a Nigerian refugee, told me about how living in
shared Home Office accommodation had made it impossible for him to demonstrate the
forms of evidence expected by the Home Office. He recounted that:

I'was taken to this apartment in Middlesbrough ... I was staying with three other
people. And that was also a big thing for me, because I don’t know these people,
So I don’t know how much of my sexuality I can bring. So, I had to go back into
the closet, because they would bring their girlfriends, or they would bring their
friends and I can’t do that. As much as I would love to hang out with them and
have drinks, I can’t because once the conversation had come up, “oh you don’t
bring girls are you gay?” So that became like a tough thing for me, so I would
spend a lot of time in my room.

While this point does not directly cut across the identity-driven manner in which sexu-
ality is conceived, it does problematize the expectations that an identity-driven conception
of sexuality results in. Specifically, Abeo’s narrative draws attention to how conceiving of
“sexuality” as an identity leads to asylum claims being assessed in terms of the claimant’s
ability to demonstrate their conformity with “westernized” norms such as visibility, indi-
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vidualism, and consumerism (See Further: Dos Ventos Lopes Heimer 2020; Jordan 2009;
Millbank 2009).

Going beyond the practical issues that arise when sexuality is conceived as indicating
who one will socialize with, and the spaces they may attend, it is also important to consider
how the expectations of decision-makers regarding these issues may simply not align with
the ways in which claimants understand their own sexual diversities. As Millbank has
argued, there will be some claimants that are simply ‘homebodies” who lack any particular
desire to engage in nightlife and the, often highly alcohol-driven and sexually charged,
spaces in which sexually diverse people in the UK congregate (Millbank 2009, p. 19).
Indeed, the problematic way in which “sexuality” is viewed as leading one to be a certain
type of person is manifest in the—well meaning—exaltation of Lord Rodger in HJ and HT
that:

In short, what is protected is the applicant’s right to live freely and openly as a
gay man. That involves a wide spectrum of conduct, going well beyond conduct
designed to attract sexual partners and maintain relationships with them. To
illustrate the point with trivial stereotypes from British Society: Just as male
heterosexuals are free to enjoy themselves playing rugby, drinking beer and
talking about girls with their mates, so male homosexuals are to be free to enjoy
themselves going to Kylie concerts, drinking exotically coloured cocktails and
talking about boys with their straight female mates. [78]

While Lord Rodger is right that such stereotypes are generally trivial and will often be
harmless, this judicial articulation, taken alongside the sections of the API already explored
in this article, express a sort of emblematic knowledge of sexuality. This emblematic
knowledge of “sexuality” sees it predominantly as an identity. This kind of ordinary
knowledge is, as Berlant has argued, informative due to ‘its very popularity or its effects on
everyday life ... [it] requires reflection on what is merely undramatically explicit’ (Berlant
1998, p. 119). As such, it is argued that these stereotypes, as well as the expectations for
social engagement present within the API, are representative of an ordinary or emblematic
conception of sexuality as identity. As Dawson and Gerber have argued, these expectations

‘result in lesbian, gay, and bisexual asylum seekers needing to visibly demonstrate their

identity, as a form of proof, in a way that other asylum seekers do not’ (Dawson and Gerber
2017, p. 298). Indeed, as Juss has noted:

The suggestions . .. [of Lord Rodger] ... were always self-indulgent and unlikely
to bear much resemblance to the realities of everyday life for many in the world
today, if only because a gay asylum seeker from Africa was not going to be
found “drinking exotically coloured cocktails” in the bars of Kampala, Kano
or Kiribati, if he had spent his time dodging persecution from state authorities.
The judgement serves to typify the conceptualization today of refugee rights as
bourgeoise rights. (Juss 2015, p. 134)

Participants also noted the issues around expecting evidence of socializing and com-
munity engagement as a means through which to demonstrate one’s sexuality. Here the
expectation on Asylum Seekers can be seen regarding their conduct both in the country of
origin (the API notes that such engagement might be via means such as social media) and
within the UK (See UK Visas and Immigration 2016). For example, Masani told me about
how:

I can understand how here, or in places where you are protected, people might
want to create an identity around what they do. But to assume that just because
someone is fleeing a country due to their sexual interest, this must be an identity
that means all these different things is just wrong.
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Indeed, even those claimants who felt that their sexuality was something that they
had been born into disputed the idea that a focus on social engagements was a useful way
of determining whether a given claimant’s sexuality was to be believed. For example, Abeo
told me:

I think there is a universality of identity, that gay men are always in love with
other men and gay women are always in love with other women. So that is a
universality of identity. Now, how we then socially express it depends on the
environment where we find ourselves.

This suggests that, while Abeo described his experiences of being gay as universal,
in that he felt all gay people experience attraction to members of the same-sex, he recog-
nized that the ways in which this attraction might be expressed, and thus the behaviours
that people might engage in, would be contingent on the situations in which they find
themselves. Indeed, he went on to tell me that:

If you ask me, do I go to gay parties, and I say yes there are gay parties. And
[then] you say do I go, and I say no I don’t go to gay parties, and you say, “oh so
you are not gay”, that is a disservice. Because you can say oh people here go to
gay clubs. But people here go to gay clubs because there is a freedom to do so.

Other participants cited their ability to demonstrate clear examples of social and
romantic engagements in a visible and open way as being key to the success of their claims.
For example, Abasi, an Egyptian refugee, told me about how he had needed to use ‘photos
of going to clubs and going to pride ... just to support my statements’. While Chataluka
told me about how he was helped by being a, ‘Person who keeps a lot of data ... it was
just all left from my relationships or my private life. So, when I used to chat with people,
I used to save a copy of the chats and have them on my external hard drive. Photos too,
photos of my ex-boyfriends’.

Drawing this all together, it can be seen that the expectations of the Home Office
appear to coalesce around a series of differences in the narratives of sexually diverse
refugees and asylum seekers that effectively express how they have come to develop
identities that mark them out as being different from the surrounding society, as being a
particular kind of person who has a fixed identity that conditions who they are and who
they socialize with.

6. Conceptual Space: A Turn to Sexual Diversity

As the above evidence suggests, sexuality has increasingly come to be viewed through
the lens of identity. While this may have been tactically useful during the development
and expansion of rights for most sexual and gender minorities, or at least those sexual
and gender minorities who were born and live in the UK, it is important to recognize that
all tactical decisions come with trade-offs. Indeed, as Rubin has argued, ‘it is an exercise
in futility to anoint any particular critical stance or political movement with permanent
transgressive or revolutionary status’ (Rubin 2010, pp. 369-70). Therefore, it is argued
that identity now occupies too much of the conceptual space around “sexuality”, with
the result being that the emblematic example of sexuality is figured as a fixed and stable
identity. Within the context of the asylum system, this can lead to difficulties for asylum
claimants who come from cultures in which heterogenous sexual desires and behaviours
are not conceived of in such a manner. Indeed, I have argued that despite the effort to
construct the 2016 API in neutral terms that leave space for “non-western” conceptions of
sexual diversity, the presumption that sexuality is an identity results in expectations of an
ultimately fixed status that is viewed as a fundamental “truth” about oneself, which all of
us are thought to “discover” over time.

Given that sexuality has become deeply implicated as an identity, it is suggested
that we need to develop new conceptual frameworks in order to generate critical space
to recognize the shortcomings and trade-offs associated with how we make sense of
sexual difference. Therefore, I propose that shifting our understanding of sexual difference
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from sexuality to a framework of sexual diversity can provide greater conceptual space
within which to recognize the heterogenous range of ways in which sexual and gendered
behaviours, identities, and desires are experienced and embodied.

The term sexual diversity ‘capture[s] anyone who engages in sexual activity with,
is attracted to, or who identifies with, a culture founded around a non-normative sexual
practice or partner” (Powell 2021, p. 53). It is recognized that this is a very broad definition
which captures a wide range of people. The term captures those who hold a lesbian or gay
identity in a contemporary “western” style. However, it would also be capable of capturing
those who understand themselves without reference to sex, or those who simply view their
sexual activities as a behaviour, as opposed to something which makes them a particular
type of person (see Morris 2021a).

It is arguable that adopting a conception of sexual diversity may mean that those who
participate in practices such as BDSM, alongside other sexually marginalized groups, might
be included alongside those who hold a sexuality in the terms we commonly understand it.
However, when suggesting a conceptual framework for an issue such as asylum, which
has potential life and death implications for claimants, it is better to be over rather than
under-inclusive in our deployments.

It should also be noted that the relationship between sexual diversity and sexual
behavior or sexual attraction is complex. In essence, sexual diversity directly captures
sexual behavior and sexual orientation (as defined in Section 2). This is because, like
sexuality, sexual diversity is intended to be an umbrella term that embraces the different
behaviors, orientations, and identities through which people live and experience sex.
Thus, the term subsumes both sexual behavior and sexual orientation alongside sexual
identity. Its relationship to sexual behaviour and orientation is thus as an overarching
concept that brings the two together, rather than as a proposed alternative. Although, it is
certainly hoped that this more circumspect framing may avoid some of the problematic
oversexualization that Juss noted occurring prior to the A, B, and C decision (Juss 2015).

The purpose in proposing a new framework for making sense of sexual differences is
twofold. First, shifting away from the framework of sexuality would help to discourage
the forms of ordinary and emblematic knowledge decision-makers deploy when faced
with the term sexuality. Second, it is argued that a framework of sexual diversity creates
space to recognize the potential for policies to be LGBT+ inclusive while continuing to
exclude some sexually diverse people. For example, Puar has raised critiques over how, at
the international level, certain enactments of pro-LGBT+ rights discourse combine with
forms of nationalism to construct what she terms ‘homonationalism” (Puar 2006, 2012).
Homonationalism describes ‘arrangements of sexual exceptionalism . .. that complicates
the dichotomous casing away of the nation as only supportive and productive of hetero-
normativity and disallowing of homosexuality” (Puar 2006, p. 68). Homonationalism has
been used to justify and legitimize the use of violence and the practice of othering some
“non-western” states. And, as Murray points out, can also see asylum claimants being
expected to disclaim and criticize their countries of nationality in order to be viewed as
credible (Murray 2014). As such, it is argued that the framework of sexual diversity can be
useful for drawing attention to the ways in which certain pro-LGBT+ policies do not take
account of intersectional or culturally specific manifestations of sexual difference. Sexual
diversity can be useful in pushing back against these tendencies and instead creating
conceptual space to support and advocate for rights and support for a wider range of
sexually and gender different people at a global level, without recreating colonial dynamics
or enforcing conformity to “westernized” social scrips.

Within the asylum context, sexual diversity would operate in a relatively similar way
to the current focus on sexuality. It would provide a form of Particular Social Group to
which those fleeing persecution could claim membership. That Particular Social Group
could be defined as being ‘sexually diverse people’. Such a group would be capable of better
capturing the heterogeneity of sexual difference that might be encountered. Importantly,
this framing of a Particular Social Group would help separate the ways in which asylum
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claimants are understood from the everyday representations of sexuality that decision-
makers might encounter in their day to day lives in the UK. Of course, a shift towards sexual
diversity would also require a re-writing of the 2016 API to produce a set of guidance that
is more readily attuned to the lived experiences of sexually diverse refugees and asylum
seekers. As such, I do not claim, by any means, that shifting to sexual diversity would
be a panacea that would solve all of the issues that arise in the asylum claims of sexually
diverse people. However, I argue that such a conceptual shift could make greater space for
the true heterogeneity of sexual difference to be institutionally recognized and given the
protection and fostering promised by the Refugee Convention.

7. Conclusions

This article has argued that sexuality has increasingly come to be viewed as a fixed and
stable identity. As I have demonstrated, however, this identity-driven way of conceiving
of sexuality is not always aligned to the heterogenous ways in which sexually diverse
refugees and asylum seekers conceptualize their own sexual diversities. Therefore, the
article calls for a linguistic and conceptual shift to a framework of sexual diversity. It is
argued that such a shift would help to create greater conceptual space for a wider range of
sexual and gender differences to be recognized and offered appropriate protection under
the Refugee Convention.

While it is acknowledged that changes to language and concepts alone will not remedy
the injustices and harms perpetuated by poor asylum decision-making, current attempts
to remedy these issues start from poor foundations when they uncritically advance the
idea of sexuality as an identity. This is because constructing a policy that calls for a
focus on a narrative of difference leads to decision-makers seeking forms of difference
that are aligned with the ordinary and emblematic examples of sexual difference they
commonly see in the UK. As such, what was initially intended as a set of helpful topics for
decision-makers ultimately solidifies into a relatively fixed and determinate expectation
of a narrative of identity development. Therefore, it is argued that changes need to
be made at the conceptual level to provide the best opportunity for future policy and
practice improvements to succeed in creating a system that is better able to recognize the
heterogenous ways in which sexual diversity presents at the global level.
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