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Abstract

:

This article examines the extent to which the inclusion of the European Union (EU) Charter of Fundamental Rights in the Treaty of Lisbon, which gives legal force to socio-economic rights as well as civil and political rights, will succeed in helping EU member states meet international treaty obligations to implement socio-economic rights. Will the EU’s renewed commitment to developing the social sphere, post-Brexit, be more successful and will British citizens lose out on so-cio-economic rights in the long term if the EU succeeds in creating a better social or public dimension? Member states of the EU that have ratified the International Covenant on Economic, Social and Cultural Rights (ICESCR) have obligations to progressively realise economic, social and cultural (ESC) rights. Progress on this has been slow and potentially made more difficult by the economic direction adopted by the EU since the 1980s. Although the EU, from the beginning, saw itself as a “social market” it struggled to embed the “social” to the same extent that it embedded the “market”. Critics argue that the economic policies of the EU and key judgements of the European Court of Justice (ECJ) successfully dis-embedded the market from its social context. Additionally, the regulatory regime of the EU developed in a direction that limited the capacity of nation states to ameliorate the consequences of market-led policies for the least advantaged. However, the Charter of Rights, which places socio-economic rights on an equal footing with civil and political rights, is a novel and bold initiative. It has stimulated debate on whether the Charter could rebalance the EU’s economic agenda by paying attention to the social consequences of predominantly market-led policies. This paper examines the potential impact of the EU Charter, in the context of member states international human rights obligations, to create an environment where member states of the EU have fewer obstacles to the “progressive realization” of ESC rights.
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1. Introduction


In 2009 the European Union (EU) incorporated the Charter of Fundamental Rights (Charter of Rights) into the Treaty of Lisbon, giving equal legal status to civil and political (CP) and economic and social rights.1 This was a unique and bold initiative as no other regional treaty gives equal legal protection to both CP and socio-economic rights. This article addresses the potential long-term impact of this on the EU’s ability to create a more enabling environment for EU member states to meet their international treaty commitments to realise socio-economic and cultural (ESC) rights.



The Treaty of Lisbon does not resolve the tensions inherent in the EU project such as the gulf between north and south or the political elite and EU citizens, however, the inclusion of the EU Charter signalled a reorientation of the EU towards the neglected social sphere of the EU.2 The social or public dimension refers to the mutual responsibility members of a society assume for each other. This is expressed politically in determinations about how society is structured, and resources distributed—the welfare state is an example of this.3



By adopting policies that promoted the economic at the expense of the social, EU institutions strained the capacity of member states to develop the domestic social sphere. It is not clear how political engagement can be enhanced at the EU level to reverse this situation. de Witte points out that “[w]hile distributive justice remains the bread and butter of political conflict, the capacity of the political [at the EU level] to implement the answer to the social question has increasingly vanished.”4 The shrinking public or social sphere has become an urgent political issue since EU citizens have signaled their disaffection with the economic direction of travel of the EU—the most serious rejection of the EU occurring with Brexit.



The EU is made up of states that have responsibilities outside of and independent of the EU such as obligations arising out of multilateral international and regional human rights instruments.5 Universal rights, founded in human dignity, are enunciated in international treaties but individual legal entitlements are protected and guaranteed within the legal framework and jurisdictions of nation states. The EU is not a state, so is not directly responsible for the human rights of EU citizens—this responsibility rests with each member state. EU member states do not afford the same protection to all the categories of human rights. They mostly guarantee the core civil and political (CP) rights of their citizens, however, ESC rights, involving states’ obligations to ensure adequate standards of living, work, health and education, if included in states’ constitutions, are usually in the form of directive principles. The distinction reflects the dichotomy that developed in international human rights law between CP and ESC rights, exacerbated by cold war politics, which cast the free world as champions of liberties and freedom and the Soviet Union as favouring equality and social rights.6 This distinction blurred after the fall of communism and it is now generally recognised that denial of ESC rights could give rise to “serious human rights violations.”7 So even though ESC rights are not implemented in the same way as CP rights, EU member states have treaty obligations to realise ESC rights.



The slow and uneven progress on the implementation of ESC rights among western states, including member states of the EU, has been blamed on the fact that western democracies undervalue ESC rights. This perception was challenged by Donnelly and Whelan who point out that post-WWII western states included “the universal provision of economic and social rights to all citizens as a matter of legal rights or political guarantee.”8 This article does not dispute the claim that the welfare state was a creation of the West. Instead, it argues that the public or social sphere is distinguishable from legally guaranteed ESC rights but crucial for the implementation of them.9 ESC rights are contestable in court through judicial review procedures and the state is held judicially accountable for its failure to deliver on these rights. States would find it difficult to meet ESC benchmarks if they labour under or adopt policies that diminish the public dimension. The incorporation of legally enforceable social rights into the EU treaty could potentially help the EU sustain the public dimension, creating scope for EU member states to meet international ESC benchmarks.



This analysis focuses first on international and regional socio-economic obligations of EU member states and the significance of the inclusion of the Charter of Rights and Fundamental Freedoms in the Treaty of Lisbon; this is followed by an examination of the impact of EU economic policies on the social dimension of the EU; last, the spotlight falls on the impact of Brexit on the EU’s determination to address the social dimension and the implications of this for ESC rights in EU member states (and the recently departed UK).




2. EU Member States Commitment to ESC Rights and the EU Charter


Since the 1950s several member states of the EU have had obligations to implement both CP and ESC rights. After WWII, an intergovernmental organisation, the Council of Europe was established. The Council, dominated by a liberal-socialist coalition, attempted to guarantee both CP and ESC rights10 in the European Convention for the Protection of Fundamental Rights and Freedoms (ECHR)11 and the European Social Charter 1960, revised in 1996.12 The ECHR protects individual CP entitlements, implemented on a non-discrimination basis and adjudicated through the European Court of Human Rights (ECtHR). Most European countries included Convention rights into their domestic law. The UK achieved this with the Human Rights Act of 1998.13



Socio-economic rights were included in the European Social Charter. The Social Charter, supervised by the European Committee of Social Rights, generates obligations among European states including member states of the EU to implement socio-economic rights. However, there are fundamental differences between Convention and Social Charter rights and in the machinery for their implementation. The universal enjoyment of basic rights to food, water, health care, education, and labour rights inevitably involves a commitment to invest and redistribute resources to ensure their realisation.14 There is, therefore, a qualitative difference in the obligations imposed on state parties to implement socio-economic rights as compared to CP rights. The socio-economic rights in the European Social Charter are not legally enforceable.15



The separation of the CP rights from ESC rights was largely political as CP rights were considered essential for democracy while ESC rights were, according to the British representative to the Charter negotiations, “controversial and difficult to enforce.”16 The protection of the rights of the Social Charter is also weaker in several respects when compared to Convention rights. The ECHR, unlike other Council Treaties whose implementation is overseen politically by a Committee of Ministers, is the “only Convention that judicially guarantees the effectiveness of the rights it protects.”17 The rights of the European Social Charter are non-binding and cannot be adjudicated in court as individual entitlements. They require only a declaration on the part of state parties to pursue these aims “by all appropriate means.” This wording highlights the lower status of social and economic rights (compared to CP rights) which are protected and promoted “primarily through reportorial means.”18 The European Social Charter established a two-tier system for monitoring compliance. States submit biennial reports detailing their progress to a Committee of Social Rights made up of 13 independent experts. The Committee of Ministers then evaluates states’ progress to meet their treaty obligations and adopt conclusions and recommendations.19



The differential treatment of CP and ESC rights at the regional level was, according to some scholars, the reason for the development of two separate international Covenants protecting CP and ESC rights, respectively.20 The International Covenant on Civil and Political Rights (ICCPR)21 also required that CP rights would be immediately implemented, however, implementation of ICESCR rights (except those designated for immediate implementation) 22 are constrained by “the limits of available resources” and were to be “progressively implemented.”



By separating the legal regime of civil and political rights from socio-economic rights, where the former enjoys adjudicative protection while the latter political or reportorial obligations, it is contended that ESC rights were made less effective than they might otherwise have been.23 Riedel et al. point out that without “a minimum existence protection standard,” the human rights picture is incomplete, and a crucial purpose of human rights will be missed, namely protection for the most needy, marginalised and disadvantaged.24 This is why the Committee on Economic, Social and Cultural Rights (CESCR) accepts that for ESC rights to be justiciable the courts will have to become involved in adjudicating some level of resource allocation. At the Vienna World Conference on Human Rights in 1993, the Vienna Declaration and Plan of Action declared that human rights are “universal, interdependent and inter-related” and enjoined states not to differentiate between different types of rights but to place the same emphasis on all.25



However, while all rights are regarded as equally important the problem of determining the “minimum existence protection standard” and the enforceability of this standard remains.



Legally it is difficult to create an enforceable entitlement in law to a positive ESC right. The minimum threshold a state must reach in the implementation of ESC rights has to be decided to determine a breach of the right. A popular argument against the justiciability of ESC rights is that distribution of resources and policy priorities properly belongs to the sphere of political contest where electorates have a role, through the franchise, in determining the social obligations and priorities of a government. ESC rights blur the distinction between the legitimate spheres of law and politics. Sensitivity to these issues meant that CP rights, in international and regional treaties and in national constitutions, produced immediate and binding obligations but ESC rights were deferred obligations contingent on state resources.



However, the Committee on Economic, Social and Cultural Rights (CESCR) published General Comment No. 3 to encourage states’ to comply with their obligations under Article 2 (1) to “progressively realise” ESC rights and to set the criteria for the justiciability of ESC rights.26 States are enjoined to use the “maximum available of its resources” to meet the “minimum core obligation” of rights to food, primary health care, basic shelter and education.27 The comment stated that state parties should “take steps, individually and through international assistance and co-operation” to move as “expeditiously and effectively as possible towards that goal.” These steps should be “deliberate, concrete and targeted” and involve adopting “all appropriate means including particularly the adoption of legislative measures.”28 The concept of the “minimum core” serves to ensure that a justiciable ESC right is created and that there is an effective legal remedy if it is breached.29 CESCR General Comment No. 9 states that the remedy does not have to be judicial but could be administrative, social, financial, or educational.30 The CESCR committee placed the responsibility on states to deliver on and remedy breaches of ESC rights “because the state has the appropriate power to do so. ”31 This implies that when the matter is adjudicated by the courts the state is held to account — as was demonstrated by the South African courts when that government was challenged on its lack of adequate housing provision.32



The recognition of fundamental rights by EU institutions and treaties was an evolutionary process.33 The original treaties of the European Economic Community (EEC) implicitly recognised rights as fundamental to its founding principles of freedom, democracy and rule of law but there was no specific mention of human rights.34 There was no expectation that community law would be responsible for the protection of individual rights as these were covered by international and regional law and the constitutions of members states.35 However, the clash of fundamental rights with EU law, as in the Bosphorus case, meant that the ECtHR and the European Court of Justice (ECJ) had overlapping jurisdictions when fundamental rights were involved.36 What followed were several landmark cases where the ECJ recognised that fundamental rights are part of the general principles of the EU.37 In Nold, the ECJ expressly stated that the ECHR and constitutional traditions of member states are the sources of fundamental rights of EU Law.38



When the EU adopted The Charter of Fundamental Rights of the European Union (EU Charter) in December 2000, the organisation demonstrated its commitment to both ESC and CP rights.39 The EU Charter “recognises and respects entitlements for social security benefits and services” and includes specific references to health care, housing education and welfare.40 The EU Charter did not introduce any new rights but included those rights recognised by the Treaty of the European Union (TEU), the ECHR, the European Social Charter and the jurisprudence of the ECJ and the ECtHR.41



At the time of its adoption the EU Charter was not legally binding but an agreement between institutions.42 When the EU Charter was incorporated into the Treaty of Lisbon 10 years later, some of the rights were reformulated to better address contemporary problems. More importantly, the treaty changed the legal status of the EU Charter by making it an enforceable instrument.43 This was a very significant development since the EU Charter is the first regional instrument to give socio-economic rights the same legal force as CP rights. The African Charter on Human and People’s Rights (Banjul Charter)44 recognises ESC as well as CP rights allowing for judicial review on all these rights, but the Banjul Charter is not legally binding.45 The regional Inter - American Convention of Human Rights (IACHR) recognises ESC rights but employs the same hortatory language as the ICESCR with respect to implementation.46 ESC and CP rights are both included in the League of Arab States, Arab Charter on Human Rights which declares that human rights are “universal, indivisible, interdependent and interrelated” but the Arab Charter’s enforcement mechanisms are also weak.47



The EU inclusion of socio-economic rights and CP rights in the same document and having the same legal status also goes beyond the protection of ESC rights in constitutions of EU member states.48 This inevitably raises questions as to whether the EU Charter will help member states meet broader international and regional treaty commitments with respect to ESC rights. The answer to this depends on the impact of the EU Charter on EU institutions and policies and the role of the ECJ.




3. The EU Social Dimension and ESC Rights


From the outset, the EU attempted to promote “economic and social cohesion” and to strengthen social solidarity in the community.49 The founding idea of the EU was that member states should benefit from the solidarity resulting from membership in the EU. The editorial comment in the European Constitutional Law Review eloquently describes this solidarity as not mere interdependence or shared understanding but a solidarity that is “primitive and inarticulate” and a solidarity also cultivated and nurtured to produce greater social cohesion.50



EU solidarity implies that social policy goals are an integral part of the EU’s vision. From the outset, the European economic model was regarded as a “social market economy” which should be distinguished from the American model as it differs from the latter in the attention that is paid to “social cohesion.”51 The EU successfully embedded “market solidarity” namely, the mutual rights and obligations that stem from the EU single market,52 and its social agenda included improved working conditions, pensions, gender equality, free movement and social security deriving from employment. The labour market and other work-related issues are emphasised.53



The EU addressed its social agenda through various social action programmes. The first, in 1974, pre-dating the Maastricht Treaty that established the EU, aimed through legalisation and funding, to achieve full and better employment, improvement to living and working conditions and “increased involvement of the social partners in the economic and social decisions of the European Community.”54 To some extent this successfully promoted a few of the core minimum ESC rights that the CESCR identified as immediately enforceable—equality between men and women in respect of work opportunities and working conditions including health and safety. Subsequent initiatives, such as the “Community Charter of Basic Social Rights for Workers” which was appended to the Maastricht Treaty as a “Protocol on Social Policy”, together with a related Social Action Programme (1989),55 and the setting up of the Structural Funds,56 attempted to develop greater social cohesion across the EU. This initiative was unsuccessful mainly because of a lack of consensus among all EU countries (the UK declined to sign the Charter); the Charter’s non-binding character, and the seemingly exclusive focus on workers’ rights. Crucially, the single biggest problem with the Social Charter related to the relationship between a standardizing Community Charter and the heterogeneous employment and labour laws among the nation states of the Community.57 Teague and Grahl, in their review of the development of the Social Charter, questioned whether “an essentially federal arrangement as a social constitution could be adopted by the Community, a pre-federal body, without it causing disruption and disorder.”58



This problem was to dog further efforts by the EU to achieve social cohesion. EU leaders were committed to the vision of the EU becoming by 2010 “the most dynamic and competitive knowledge-based economy in the world, capable of sustainable economic growth with more and better jobs and greater social cohesion and respect for the environment.”59 To achieve this they adopted the Lisbon Strategy, which introduced a means for member states to arrive at a “convergence” of common social goals and to generate a “Europeanisation of problems” in the context of common global objectives.60 The Open Method of Coordination (OMC) (already in use in EU employment policy and economic policy) was designed to arrive at an EU wide understanding of social cohesion and to better implement key ideas across nation states by performance managing non-binding common objectives.61 Unfortunately, this initiative also failed in achieving any EU wide shared understanding of social cohesion. The Kok review of the Lisbon Strategy concluded that the failure resulted from a lack of political commitment.62 There was “neither Europeanisation nor a (re)nationalisation of social exclusion as a policy problem/approach.”63 Following the Kok report the Lisbon Strategy was re-adjusted with an even greater focus on “growth and employment” and the aim of achieving “social inclusion” through building an “inclusive labour market.”64



European efforts to embed social goals into its economic vision did not give rise to a “European welfare state” resembling national welfare states with social entitlements and provisions organised at the EU level.65 This is unsurprising given that the original Lisbon Strategy attempted to do two things: to “overcome the differences in growth and productivity between the EU and its leading global competitors at the time, the USA and Japan”66 and to harmonise and improve divergent labour arrangements among sovereign EU member states. Daly points out that the EU tendency is to “force social policy through the needle’s eye of economic progress.”67 According to Daly, social policies, as envisioned by the treaties of the EU, aimed at harmonising employment and living standards among EU member states to facilitate the common market. EU social policy is market-making, not market-correcting.68 The former aims to remove barriers to the integration of the labour market and improve its efficiency while the latter uses redistribution mechanisms to correct for undesirable market outcomes that exacerbate inequalities.69



Social cohesion has been difficult to achieve since the 1980s with the Community’s move to create a Single Market and the beginnings of globalisation.70 The European business community and the UK successfully negotiated a Single Market restricted only to trade in goods and services leaving employment regulation in the hands of member states. The Single European Act “qualified majority” Council voting system excluded qualified voting (unanimity required) on all employment issues except health and safety.71 The result was that the Single European Act led to the rapid development of the Single Market at the expense of the social dimension.



Globalisation, which also accelerated in the 1980s, describes the influence of financial markets on national policies and the privatisation of state functions.72 Globalisation separates the global marketplace from the politics of nation states where the contest about the allocation of resources happens. De Witte rightly describes capital as a “fugitive power” that eludes the administrative and legal reach of nation states.73 The EU represents a regional version of this. The Treaty of the European Union (TEU) 1992 created a new and unique entity—a largely legally integrated EU.74 Economic supranational law subordinated the laws of the nation state to the laws of the Single Market thus diminishing the social and public sphere at the EU and the member state level. Subject to the EU regulatory framework, member states partially ceded sovereignty and autonomy to develop and implement policies that fulfil the social demands of their citizens.75 The common market, trade and economics upon which the close co-operation of the EU is based were bound to conflict with social policies that are confined to the contested political sphere within member states.76 The EU regulatory state is independent of and insulated from social and democratic forces—it is “depoliticised.”77



The commitment to the four freedoms—the free circulation of goods, services, capital and labour at the expense of social rights chipped away at the social welfare arrangements that member states of the EU had developed in the post-war period, diluting their commitment to implementing ESC rights.78 In the Millennium Declaration, the CESCR raised concerns about the impact of globalisation on ESC rights.79 The people who lose out are the most disadvantaged. Indeed, EU fiscal reforms focusing on “balanced budgets, limited deficits and limited macro-economic imbalances,”80 means that if there are conflicts over social issues, the system is protected from it. Dale and El-Enanny wryly comment that EU social justice is a “valuable principle so long as it does not conflict with the higher principle of free market competition.”81 It was unavoidable that the European citizenry would become increasingly conscious of the political and social deficit of the EU and its negative impact. Analysis of the Brexit result and the rise of populism in Europe point to widespread disaffection with the effects of globalisation and policies of the EU.82



The inclusion of the EU Charter in the Lisbon Treaty followed by the establishment of the European Fundamental Rights Agency83 encouraged the view that the development and implementation of legally enforceable social rights will redress the imbalance created by the prioritisation of the economic over the political. The ECJ had successfully used fundamental rights to limit the application of the fundamental freedoms of the EU Treaties. Social rights now enjoy the same legal status as fundamental rights but the role the ECJ plays and could play within the EU regulatory system to consolidate the “community aquis” is the subject of much debate and little agreement among scholars.




4. The Role of the Courts—The ECJ and the Regulatory System of the EU


The inclusion of the Charter of Rights in the Treaty of Lisbon seems to have signaled a change in the self-understanding of the EU. The original treaties that set up the European institutions and governed relations among member states were part of international law. The Charter changed the status of the Treaty of Lisbon from public international law to constitutional law.84 According to Bazzocchi, this opens the door for the Charter to become an instrument that not only clarifies fundamental rights within the EU but also “constitutional traditions common to member states.”85



Prior to the adoption of the Lisbon Treaty, the ECJ played a crucial role in the creation of the EU regulatory regime by prioritising EU law above the law of nation states. It is seen as an activist court in its efforts to promote economic integration.86 The ECJ gave effect to EU economic policies that ensured that member states acted as a “market facilitating authority in the interests of capital.” While member states had the autonomy to determine their own particular economic arrangements, under the impact of the Single Market rules adjudicated by the ECJ, they increasingly lost control of aspects of the economy such as employment and industrial relations.87



De Witte offers a positive analysis of the role the ECJ can play. The ECJ has the potential to shift the social question “from the national political arena to the transnational judiciary.”88 Since it is not possible to re-appropriate the social question within the realms of politics, might it be possible to re-enfranchise the citizen at the transnational level through an activist ECJ armed with social rights?89 Roderic O’Gormon also points out that since the 1960s vigorous activism on the part of the ECJ produced a jurisprudence on fundamental rights, despite the absence of rights in the treaties before the TEU in 1992.90 De Witte claims that the ECJ applying “EU law in general and EU Free movement law in particular has long been the lever that lifted the social question outside the scope of political contestation at the national level.”91 The ECJ did confirm in the Akerberg Fransson ruling that it will take into account the EU Charter whenever EU law is applied.92 The Acciardi case,93 which involved the transferability of social entitlements of workers who move to other EU countries, is usually held up as an example of the ECJ taking into account the context of family and society in addition to the economic context. It is difficult to determine from this example if the effect of the ECJ ruling is market-making or market-correcting with some scholars arguing that the ruling did not reverse the notion of workers as a commodity. What the ECJ ruling enabled is easier movement of labour between EU countries thereby serving the single market more effectively. ECJ rulings have generally implemented the four freedoms of the EU in the interests of fundamental market freedoms with the result that health rights, labour rights and even the capacity of nation states to redistribute wealth were diluted. 94



Despite the obvious market facilitating impact of these rulings, the case law does reveal the power of the ECJ to alter the relationship between EU law and member states. The ECJ has to consider the four freedoms of the EU together with the legally enforceable Charter of Rights whenever EU law is engaged. This raises two questions: has the EU Charter made the ECJ another forum for rights adjudication for EU member states? and does the Charter give member states more scope to strike the balance between EU economic policies and commitment to ESC rights?



The EU Charter is limited in its application because the EU does not have the power, through its institutions, to enact human rights rules nor to create binding human rights treaties.95 Art 51(1) of the Charter requires EU institutions to have regard for the rights of the Charter when creating legislation so EU Charter rights apply only within the competency of EU institutions. In addition, the text of the Charter makes clear that the new rights included do not confer new competencies on the EU.96 It is unlikely, therefore, that the ECJ will uphold individual entitlements against member states.97 Rights, whether CP or socio-economic are weak at the EU level since they aid in the interpretation of EU and national legislation if EU and national law are discovered to be incompatible with EU Charter rights. Charter rights cannot be used to disapply the legislation of member states. The significance of the EU Charter is that it will have a constraining effect on EU institutions to the extent that legislation emanating from the EU cannot conflict with the rights protected in the EU Charter and member states are bound by EU Charter rights when acting within the scope of EU law.98



However, even this modest impact of Charter rights on the operation of EU law created concern among a few member states that the new legal status of the EU Charter could mean that individuals in the EU, with locus standi, could use the Charter to expand the scope of rights. Indeed, it still remains unclear whether the rights in the EU Charter could become grounds for judicial review of laws and decisions of EU institutions.99 The UK (and Poland) negotiated a protocol (No 30) to limit the jurisdiction of the ECJ rulings in situations where UK and Polish law are inconsistent with Charter rights except those rights already recognised in UK and Polish national law.100



What was the reason behind the UK “reservation” or Protocol 30? Was the UK afraid that the Charter was in danger of expanding rights such as workers’ rights or labour rights at the domestic level? In the explanatory note accompanying the European Union Withdrawal Treaty (EUWA) the UK is emphatic that UK citizens will suffer no detriment when the EU Charter no longer applies in the UK.101 A 2017 UK Government Report claims that the rights of the EU Charter are superfluous since these rights are covered by domestic law, international human rights law and EU law that remains part of UK domestic law.102 If this is the case then there was little need for the reservation. A more accurate reading of the reservation is the concern created about the potential implications of a Charter of Rights that includes a raft of social rights with the same legal status as CP rights. As a member of the EU, the UK would have had to accept the constraining effect of the Charter on UK law-making powers so the UK rejected the jurisdiction of the ECJ in this regard. This hints at the role the ECJ could play in implementing the EU Charter. Significantly, the scope of the Protocol did not allow the UK (or Poland) the freedom to implement laws or administrative regulations inconsistent with the provisions of the Charter.103



The Treaty limits the ECJ to applying the fundamental rights of the Charter only in the context of EU law. This hardly amounts to a radical move to impose equitable social rights across EU member states. Besides, rights protecting instruments have never been enough to achieve the legal enforcement of rights without being accompanied by vigorous social action. The history of civil and political rights is a history of collective action by excluded groups to expand the application of rights. Sex and race equality before the law, for example, required the mobilisation of local and international movements to bring about legislative change in domestic jurisdictions. Significantly, the Committees serving the ICCPR and ICESCR take into account the views of NGOs in their assessment of country reports on the progress made in implementing rights. The EU and the ECJ are immune from the sorts of political pressures and mobilisation for rights that nation states face. This highlights the social and democratic deficits of the EU which results from “the absence of …a constituent power—some sort of sovereign people.”104



If the EU Treaties have assumed “a regulatory form of authority” more akin to a constitution including employment and industrial relations regime,105 then it is unlike a traditional constitution that regulates political governance and political opposition.106 The ECJ cannot develop social policy through its rulings except in a limited, piecemeal way. Moreover, the court’s intervention is not the same as democratic representation as judicial legislation is “immunised [at the EU level] against political objections.”107 The impact of ECJ rulings is more likely to act as a constraining force if EU institutions and nation states attempt to disregard the social consequences of EU law and policy.




5. Brexit and the Charter “Effect”


If Brexit, a political and constitutional event, is also seen as a social movement against the international and regional effects of globalisation, it may explain the post-Brexit moves by the EU to address the social question more directly. Ironically, if the Brexit effect results in pressure on the EU and ECJ to create an environment that is more conducive to the fulfilment of ESC rights in member states then UK citizens will not have a share in this.



Since the Brexit vote in 2016, the EU made two separate declarations to confirm Europe’s commitment to the social question and social rights. In the Rome Declaration of 2017, the EU included social rights in its statement on the future of Europe.108 Twenty-seven EU member states (now excluding Britain) committed themselves to four key aims “a safe and secure Europe; a prosperous and sustainable Europe; a social Europe and a stronger Europe.”109 The Declaration promised that the EU would become a union “which acts against unemployment, discrimination, poverty and social exclusion.”110 In November of the same year, the European Parliament, the Council and the Commission proclaimed the European Pillar of Social Rights which is the first set of social rights proclaimed by the EU institutions since The Charter of Fundamental Rights in 2000.111 The Pillar of social rights “is about delivering new and more effective rights for citizens” and aims to achieve a practical social agenda through legislative and policy initiatives.112 There are 20 key principles organised in three categories, namely, equal opportunities and access to the labour market, fair working conditions and social protection and inclusion.



A year after its declaration the European Commission took concrete steps to put the 20 rights and principles into practice claiming that “[t]he European Semester is now more social than ever, with the Pillar firmly integrated into the process to monitor social progress.”113 The statement included better EU support for fair and well-functioning labour markets and welfare systems now and in the future.”114 The statement, timed for the May 2019 European elections, also announced €100 billion over the period of 2021–2027 for the European Social Fund. Jean Claude Juncker, emphasising the social dimension in the future of the European Union proclaimed that “[O]ur union has always been a social project at heart. It is more than just a single market, more than the euro. It is about our values and the way we want to live.”115 The Commission’s proposals on the European Social Fund Plus (ESF plus) and the future globalisation Adjustment Fund linked to the Pillar included a process whereby the Commission would monitor progress by member states on the basis of social indicators.



The Brexit event seemed to have forced a commitment by the EU to pay attention to the social sphere. This does not mean that the efforts made are enough to address or resolve the contradictions inherent in EU policies. The enhancing of the social will not bring about a redistribution of wealth or protect people from the more egregious effects of the market. It appears to imply, instead, adjustment to the market “by way of increasing employability through the acquisition of skills. The expectation is that the labour force has to retrain and adapt to an increasingly competitive, globalised work economy.”116 These initiatives are consistent with the Social Charter which has long been criticised for protecting workers’ rights and rights that favour “participation, adjustment and development” with respect to the economy, but fall short of adequately catering to “life circumstances” of dependence that might need or require support and care.117



The EU Charter, limited as it is, will cease to apply in the UK after 31 December 2020. The European Union Withdrawal Act (EUWA) 2018 both repealed the European Communities Act 1972 and preserved much of the pre-Brexit legal status quo—for now. A raft of laws that implement the shared obligations of member states of the EU will remain as a consequence of the EUWA. This has created an anomaly in UK domestic law since the EU Charter applies when EU law is implemented but the EU Charter ceases to apply in the UK after Brexit even though a substantial corpus of EU law has been retained in UK domestic law.118 The confusion is made greater by s. 5 (2) of the EUWA which states that the supremacy of EU law applies to all EU provisions made before exit day.



UK citizens are facing several potential threats to the effectiveness of international treaties to protect their rights. The UK is officially no longer party to the EU Charter of Fundamental Rights. Brexit has also limited the continued application of the ECHR in UK domestic law even though this is a separate, regional human rights treaty protecting CP rights. The ECHR is entrenched in EU law and it is feared that the UK’s disengagement from the EU “will remove any constraints to withdrawal from the ECHR resulting from EU law”.119 The ECHR is currently under independent review.120 The chair of the independent review insists that the UK will remain a signatory to the Convention but that one of the key points of review is the relationship between the UK courts and the ECtHR, especially the requirement that UK judges “take into account” the jurisprudence of the ECtHR.121 The government seems determined to restrict the application of ECtHR jurisprudence in UK law and has mooted a British Bill of Rights. The UK government dismisses the idea that UK citizens or EU citizens residing in the UK suffer any loss of legal protection when the EU Charter ceases to apply. However, if the ECHR is also restricted, there will be limited regional, European-wide rights protection for UK citizens.




6. Conclusions


Post-Brexit, it would appear that the UK may be on a different path to the EU if three factors are taken into account: efforts by EU institutions to take concrete steps to address through law and funding, social issues such as social welfare; the disapplication of the EU Charter in the UK; the independent review of the scope of the application of the ECHR in UK law. For decades EU policies diluted sovereignty without creating a meaningful democracy at the EU level and pursued ambitious economic policies that diminished the scope for either institutional or member state settlement of social issues. This approach risked “political rupture” with member states of the EU, as with Brexit, and undermined the legitimacy of national governments by eroding their ability to deliver equitable social welfare policies through political means.122 Fundamental rights, besides being the basis of individual entitlements also serve to constrain the power of the state. As mentioned previously, the EU is not a state, but its institutions, laws and policies dominate member states. Securing fundamental socio-economic rights against EU institutions and agencies may create more scope for member states to take political responsibility for social arrangements. A more enabling environment for the development of equitable social policies is vital for the protection of ESC rights as the latter’s implementation depends more on states’ capacity to deliver on their treaty commitments than attempts to secure justiciability for ESC entitlements on the same basis as CP rights.



The role of the ECJ in promoting legal protection of ESC rights depends on the determination of EU institutions to rebalance the economic direction of travel by paying attention to the neglected social sphere. ECJ rulings have implemented the rules of free competition in the EU and the four freedoms. If the ECJ were activist in prioritising the economic over the social a change may come with the shift in emphasis of the Lisbon Treaty and stated EU policy. It could be argued that the ECJ gave effect to the EU’s economic ambitions which had the possibly unanticipated, and certainly undesirable, outcome of eviscerating the social sphere and diluting the political power of member states to legislatively correct for the damaging effects of the market. Just as the ECJ had given effect to the EU’s market-orientated ambitions the same court could potentially give effect to the EU Charter in constraining the overweening power of the institutions of the EU supra-state.



The human rights approach to the social sphere highlights the obligations on states. The EU ought to find, in its structural arrangements and organization, a way to prevent the diminution of other important shared values, besides material benefits, that recognises that life includes needs and dependence (temporary and permanent) which are part of human existence.123 The EU Charter, for all its limitations, stands out as one of the few multilateral instruments enforcing both CP and ESC rights. It could act as a bulwark against EU policies that create a hostile environment for the implementation of ESC rights in member states. If the Charter becomes an instrument of pressure, as other human rights instruments successfully became, at the very least on the ECJ, it is likely that EU member states would find less obstruction from the EU to fulfil ICESCR treaty obligations. Whether this will translate into EU citizens enjoying greater ESC rights will, then, be more dependent on policy choices made by member states rather than by the EU.
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