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Abstract

:

Rejecting the Obama Administration’s argument that the First Amendment requires identical treatment for religious organizations and secular organizations, the Supreme Court held such a “result is hard to square with the text of the First Amendment itself, which gives special solicitude to the rights of religious organizations.” (Hosanna-Tabor, 565 U.S. at 189). This “special solicitude” guarantees religious freedom from the government in all aspects of society, but particularly on public university campuses. At a minimum, religious expression and religious organizations must have equal rights with secular expression and secular organizations. In some instances, religious expression and religious expression may have greater rights. The Court’s 2020 decisions in Espinoza v. Montana Department of Revenue, and Our Lady of Guadalupe School v. Morrissey-Berru, reinforce and expand the “special solicitude” of religion. Indeed, Espinoza and Our Lady have profound implications for student religious groups at America’s public campuses. This article examines religious freedom at America’s public universities. This article has three parts. First, it offers an overview of religious freedom prior to Espinoza and Our Lady. Second, it briefly discusses those two cases. Third, it explores the implications of those decisions on America’s public campuses.
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1. Introduction


Rejecting the Obama Administration’s argument that the First Amendment requires identical treatment for religious organizations and secular organizations, the Supreme Court held such a “result is hard to square with the text of the First Amendment itself, which gives special solicitude to the rights of religious organizations.” (Laycock 2012, at 189). This “special solicitude” guarantees religious freedom from the government in all aspects of society, but particularly on public university campuses. At a minimum, religious expression and religious organizations must have equal rights with secular expression and secular organizations. In some instances, religious expression and religious expression may have greater rights.



The Court’s 2020 decisions in Espinoza v. Montana Department of Revenue, and Our Lady of Guadalupe School v. Morrissey-Berru, reinforce and expand the “special solicitude” of religion. Indeed, Espinoza and Our Lady have profound implications for student religious groups at America’s public campuses.



This article examines religious freedom at America’s public universities. This article has three parts. First, it offers an overview of religious freedom prior to Espinoza and Our Lady. Second, it briefly discusses those two cases. Third, it explores the implications of those decisions on America’s public campuses.




2. Overview of Religious Freedom at America’s Public Universities


2.1. Student Religious Groups Have the Right to Recognition, Access, and Funding


There is “no doubt that the First Amendment rights of speech and association extend to the campuses of state universities.” (Widmar, 454 U.S. at 269). A public university may not favor those groups that support the institution’s views, and it may not penalize those groups with which it disagrees (Healey, 408 U.S. at 187–88). Similarly, the Court has ruled that student religious groups are entitled to both access (Widmar, 454 U.S. at 267–70) and funding (Rosenberger, 515 U.S. at 831). Indeed, the practice of requiring students to pay mandatory fees that are then distributed to student groups is permissible only if the institution does not favor particular viewpoints (Southworth, 529 U.S. at 233–34). Quite simply, the “avowed purpose” for recognizing student groups is “to provide a forum in which students can exchange ideas.” (Widmar, 454 U.S. at 272 n.10.). Thus, a group that holds racist, sexist, homophobic, anti-Semitic, or anti-Christian views is entitled to recognition, access to facilities, and funding. However, while the institution may not refuse recognition because of the student organization’s viewpoint, the institution may require the organization to: (1) obey the campus rules; (2) refrain from disrupting classes; and (3) obey all applicable federal, state, and local laws (Healy, 408 U.S. at 185–86).



To be sure, this mandate of viewpoint neutrality toward student organizations does not mean that the university must compromise its own viewpoints. While the institution must accommodate the viewpoints of all student groups, “students and faculty are free to associate to voice their disapproval of the [student organization’s] message.” (Rumsfeld, 547 U.S. at 69–70). If one finds a particular viewpoint disagreeable, the solution is to promote an alternative viewpoint, not to suppress the disagreeable viewpoint.



However, officials often refuse to fund activities of student religious groups that, in the judgment of the institution, are “worship activities” or proselytizing while expressly allowing funding for virtually identical activities by secular groups (Roman Catholic Found., 578 F. Supp. 2d at 1134–35). For example, administrators might allow the French Club to buy bread and wine for its functions but deny the Roman Catholic Club’s request to buy bread and wine. They might subsidize the community outreach activities of political groups or advocacy groups but refuse to subsidize the evangelism activities of religious groups (Roman Catholic Found.,578 F. Supp. 2d at 1134–36).




2.2. Student Religious Groups Have Limited Rights of Association


The right to express a particular viewpoint necessarily includes the right to associate with others who share that view. “An individual’s freedom to speak, to worship, and to petition the government for the redress of grievances could not be vigorously protected from interference by the State unless a correlative freedom to engage in group effort toward those ends were not also guaranteed.” (Roberts, 468 U.S. at 622). “This right is crucial in preventing the majority from imposing its views on groups that would rather express other, perhaps unpopular, ideas.” (Dale, 530 U.S. at 647–48) “If the government were free to restrict individuals’ ability to join together and speak, it could essentially silence views that the First Amendment is intended to protect.” (Rumsfeld, 547 U.S. at 69–70) This freedom of association “is not reserved for advocacy groups. However, to come within its ambit, a group must engage in some form of expression, whether it be public or private.” (Dale, 530 U.S. at 648).



“Freedom of association… plainly presupposes a freedom not to associate.” (Roberts, 468 U.S. at 623). “Freedom of association would prove an empty guarantee if associations could not limit control over their decisions to those who share the interests and persuasions that underlie the association’s being.” (Democratic Party, 450 U.S. at 122 n. 22). “The forced inclusion of an unwanted person in a group infringes the group’s freedom of expressive association if the presence of that person affects in a significant way the group’s ability to advocate public or private viewpoints.” (Dale, 530 U.S. at 648).



Therefore, government may intrude on the freedom of association only “by regulations adopted to serve compelling state interests, unrelated to the suppression of ideas that cannot be achieved through means significantly less restrictive of associational freedoms.” (Roberts, 468 U.S. at 623). Courts must “examine whether or not the application of the state law would impose any ‘serious burden’ on the organization’s rights of expressive association.” (Dale, 530 U.S. at 685). Judges “give deference to an association’s assertions regarding the nature of its expression” and “to an association’s view of what would impair its expression.” (Id. at 653). It is not necessary for the organization’s core purpose to be expressive or for all members to agree with all aspects of the message (Id. at 655). Under this framework, the Court has upheld statutes requiring civic organizations to admit women, (Roberts, 468 U.S. at 623–27) but has allowed both parade organizers, (Hurley, 515 U.S. at 572–73) and the Boy Scouts to exclude homosexuals (Dale, 530 U.S. at 655–60). The cases have turned on whether the “the enforcement of these [policies]” would “materially interfere with the ideas that the organization sought to express.” (Id. at 657).



However, with respect to student religious groups at public universities, different rules often apply. In Christian Legal Society v. Martinez, a sharply divided Supreme Court upheld—as a matter of federal constitutional law—policies at public institutions requiring student groups to admit “all comers.” Under this precedent, as a condition of becoming recognized student organizations, a status affording them such benefits as access to campus facilities and some funding, religious groups must admit “all comers,” including those who disagree with their deeply held religious beliefs and values (Christian Legal Society, 561 U.S. at 668). Put another way, in Christian Legal Society, the Supreme Court declared that the government, through university officials, could force faith-based groups to choose between compromising their religious values and receiving benefits that other student groups receive as a matter of constitutional right. While the government “surely could not demand that all Christian groups admit members who believe that Jesus was merely human,” (Id. at 731 (Alito, J., joined by Roberts, C.J., Scalia and Thomas, J.J., dissenting)), government “may impose these very same requirements on students who wish to participate in a forum that is designed to foster the expression of diverse viewpoints.” (Id.). As Professor Paulsen notes, the “holding is a fundamental negation of the right of Christian campus groups to freedom of speech, to freedom of association, and to the collective free exercise of religion—a First Amendment disaster trifecta.” (Paulsen 2012, at 284).



Moreover, at some institutions, while secular student groups may exclude those who disagree with their views, religious organizations were required to refrain from what they described as religious discrimination as they sought to preserve their faith-based identities (e.g., Alpha Delta). For example, the Young Democrats may have excluded Republicans, but Evangelical Christian Clubs could not have denied membership to atheists (Id. at 800–01).



Although nothing in the Court’s opinion limits Christian Legal Society to a particular context, the reality is the case arose in an unusual factual situation. Although most public institutions allow student groups to exclude those who disagree with the group’s goals or do not share the group’s interests, Christian Legal Society involved a policy forbidding any student organization from discriminating for any reason. Under this “all-comers policy,” the Young Democrats had to allow Republicans to join; the Vegetarian Society had to include carnivores; and the Chess Club had to allow members who would prefer to play checkers. If an institution allows some student political organizations or student special interest organizations to exclude those who do not share the group’s ideology, interests or values, then it will be difficult to justify forcing student religious groups to admit nonbelievers.




2.3. Public Universities May Not Force People of Faith to Violate Their Beliefs


Certain professional groups, such as psychological counselors or social workers, impose ethical requirements on those who are part of the profession (Demitchell et al. 2013, at 304–305). Yet, adhering to those ethical requirements may require people of faith to violate their religious beliefs (Laycock 2014, at 872–73). As part of training students to enter the profession, public university faculty may insist students conform to the profession’s ethics and ignore their faith convictions (Demitchell et al. 2013, at 305).



When confronted with the issue, the lower federal appellate courts have agreed that religious students must conform to the profession’s ethics (Keeton, 664 F.3d at 874), but have insisted that students with religious objections be treated the same as secular students (Ward, 667 F.3d at, 735–38). Nevertheless, the insistence that religious students conform to professional ethics that are antithetical to their beliefs can chill such students from even entering the profession. (Laycock 2014, at 872–73).



A 2018 decision expands the right of religious students to dissent. The Court held California’s legislature violated the Constitution by requiring professionals, “to inform women how they can obtain state-subsidized abortions.” (Nat’l Inst., 138 S. Ct. at 2371). The constitutional challenge involved a group of professionals who were opposed to abortion and who actively tried to persuade women form pursuing abortion (Id. at 2370) By compelling the professionals to speak a particular message, the government was “altering the content” of the professional’s speech (Id. at 2371). Most significantly, the Court rejected the notion, embraced by some of the courts of appeal, that strict scrutiny does not apply to content-based regulation of “professional speech.” (Id. at 2371–75). This aspect of the holding broadens the freedom of speech for professionals and aspiring professionals speaking in their professional context (Mattox 2018).



Although faculty and administrator may look to compel an affirmation of certain views, Nat’l Inst. of Family and Life Advocates reaffirms the State “must not be allowed to force persons to express a message contrary to their deepest convictions. Freedom of speech secures freedom of thought and belief.” (Nat’l Inst., 138 S. Ct. at 2379 (Kennedy, joined by Roberts, C.J., Thomas, Alito, and Gorsuch, J.J., concurring). Similarly, to the extent that public university administrators look to punish speech of aspiring professionals for not adhering to professional norms, Nat’l Inst. of Family and Life Advocates rejection of lesser scrutiny for “professional speech” precludes such actions (Mattox 2018). In sum, all members of the university community are free from compulsion. Just as speech from professionals will be the same as speech from ordinary citizens for constitutional purposes, speech from students who aspire to a particular profession must be treated the same as speech from ordinary students.





3. The Decisions Expanding Religious Freedom


3.1. Espinoza


In Trinity Lutheran Church v. Comer, the Court announced a new constitutional rule: Except where such an action would violate the Establishment Clause, the Free Exercise Clause prohibits constitutional actors from conferring or denying a benefit solely because of an individual’s or entity’s religious exercise (Trinity Lutheran, 137 S. Ct. 2025). Trinity Lutheran arose when officials of a faith-based preschool and daycare center applied to Missouri’s Department of Natural Resources hoping to take part in its Scrap Tire Program to acquire material to better protect the children in its care by installing a new playground surface. The Program, which offered a limited number of reimbursement grants to reduce the volume of used tires in landfills and dump sites, supplied funds to nonprofit organizations to acquire safe materials for playground surfaces made from recycled tires. However, four justices joined a footnote suggesting the result was limited to the context of the program at issue (Id. at 2024 n. 3. (Roberts, C.J., joined by Kennedy, Alito, and Kagan, J.J., announcing the judgment of the Court)).



In Espinoza, the Court expanded Trinity Lutheran to all contexts by invalidating a Montana state constitutional provision that prohibiting aid to religious organizations (Russo and Thro 2020). Consequently, if a State chooses to subsidize private education, then the State cannot exclude religious schools from the subsidy solely because they are religious (Espinoza, 140 S. Ct. at 2261). Espinoza effectively prohibits government at all levels from treating religious organizations worse than it treats secular organizations (Id. at 2256). While the Court previously recognized “some space for legislative action neither compelled by the Free Exercise Clause nor prohibited by the Establishment Clause,” (Cutter, 544 U.S. at 719), the Court narrowed that space (Espinoza, 140 S. Ct. at 2260–61).



By invalidating the “Blaine Amendments” in various State Constitutions, Espinoza ensures that government treats all religious people with equal dignity. Born in the anti-Catholic bigotry of the late Nineteenth Century, the Blaine Amendments treated religious organizations differently from similarly situated secular organizations (Id. at 2267–74 (Alito, J., concurring)). The implicit message of the Blaine Amendment was that religious organizations were unwelcome in public life and people of faith, particularly Catholics, were second class citizens to the extent they sought to express faith. Espinoza ends this stain on our constitutional character.



After Espinoza, if government supplies funding or benefits for private secular entities, then it must also supply funding or benefits for religious entities. People of faith and their organizations will no longer be second class citizens in our Constitutional Republic. This rule alone makes Espinoza a landmark. In a society where no faith commands a majority, the Court acknowledged that while a sizable number of people embrace no faith and a vocal minority is hostile to any faith, it is essential that government does not treat people of faith and their organizations as second-class citizens.




3.2. Our Lady


In Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC recognized that the Religion Clauses guarantees “a religious organization’s freedom to select its own [leaders].” (Hosanna-Tabor, 565 U.S. at 189). “By imposing an unwanted minister, the state infringes the Free Exercise Clause, which protects a religious group’s right to shape its own faith and mission through its appointments.” (Id. at 188). “According the state the power to determine which individuals will minister to the faithful also violates the Establishment Clause, which prohibits government involvement in such ecclesiastical decisions.” (Id. at 188–89).



Hosanna-Tabor establishes that religious groups have a right of absolute discretion to determine who their leaders will be. Logically, if an organization can restrict its leadership to those who adhere to the faith and basic principles, then the organization ought to be able to impose a similar requirement on membership. Consequently, the necessary inference of Hosanna-Tabor is that religious organizations, through the Religion Clauses, have greater associational freedoms than their secular counterparts do (Laycock 2012, at 855).



In Our Lady, the Court expanded Hosanna-Tabor’s “ministerial exception,” to include teachers who were not ordained ministers, had no religious training, and who taught secular subjects (Our Lady, 140 S. Ct. at 2055). In doing so, the Court noted that a “variety of factors may be important” in determining if the ministerial exception applies (Id. at 2063). Our Lady held government must acknowledge a religious organization’s “autonomy with respect to internal management decisions that are essential to the institution’s central mission. Additionally, a component of this autonomy is the selection of the individuals who play certain key roles.” (Id. at 2060) “When a school with a religious mission entrusts a teacher with the responsibility of educating and forming students in the faith,” the First Amendment prohibits “judicial intervention into disputes between the school and the teacher.” (Id. at 2069). While the Court gave significant deference to the religious organization’s judgement, Justice Thomas, joined by Justice Gorsuch, would give absolute deference: “The Religion Clauses require civil courts to defer to religious organizations’ good-faith claims that a certain employee’s position is ‘ministerial.’” (Id. at 2069–70 (Thomas, J., joined by Gorsuch, concurring)).





4. The Potential Implications of Espinoza and Our Lady


4.1. Redefining the Constitutional Space Between the Establishment and Free Exercise Clauses?


A written constitution establishes the parameters of the government, but also limits the government (Afroyim). As such, it limits the discretion of constitutional actors to pursue a particular end by a particular means. These limitations on sovereign discretion take two forms—prohibitions and requirements (Thro 2016). While Americans are familiar with the idea of constitutional provisions as prohibitions, they are less familiar with the notion of constitutional provisions that impose requirements on government to act in a particular way (Zackin 2013, at 36–47).



When constitutional actors do something that is prohibited or do not do what is required, the judiciary must intervene and force them to comply. Yet, in the space between what the Constitutions need and what the Constitutions prohibit, elected legislative and executive actors have absolute discretion to pursue whatever policy goals they wish. Within this constitutional space, legislative and executive actors can choose how to remedy constitutional violations (Milliken). As any “ruling of unconstitutionality frustrates the intent of the elected representatives of the people,” (Regan, 468 U.S. at 652 (White, J., joined by Rehnquist, C.J. and O’Connor, J., announcing the judgment of the Court)), the judiciary cannot force the legislative and executive actors to choose a particular course when other courses are equally constitutional (Horne, 557 U.S. at 450).



To be sure, there will be times—particularly involving constitutional prohibitions—when the constitutional space is small or even nonexistent. Historically, the space between what the Establishment Clause prohibits/requires and what the Free Exercise Clause prohibits/requires has been quite broad. Indeed, prior to Trinity Lutheran, constitutional actors routinely conferred or denied a benefit solely because of an individual’s or entity’s religious exercise (Thro and Russo 2017). Trinity Lutheran narrowed the constitutional space and Espinoza narrowed it further (Russo and Thro 2020).



In his concurrence in Espinoza, Justice Thomas, joined by Justice Gorsuch, suggested it was necessary to redefine the constitutional space between the Free Exercise and Establishment Clauses. First, the “modern interpretation” of the Establishment Clause is too broad and often conflicts with the Free Exercise Clause. Constitutional actors, at all levels, often rely on the Establishment Clause as a justification for infringing on the free exercise of the rights of individuals and groups. For example, officials at public universities unsuccessfully argued that the Establishment Clause compelled them to deny access or funding to student religious groups while extending these benefits to secular groups. In effect, the modern view of the Establishment Clause, diminishes the vitality of the Free Exercise rights such that it becomes the “lowest rung” on the constitutional ladder (Espinoza, 140 S. Ct. at 2267 (Thomas, J., joined by Gorsuch, J. concurring).



Second, Justice Thomas observed that the “modern view, which presumes that States must remain both completely separate from and virtually silent on matters of religion to comply with the Establishment Clause, is fundamentally incorrect.” (Id. at 2264). As Justice Thomas noted on various occasions, the original public meaning of the Establishment Clause was not to create an individual right but, rather, was intended to prevent the National Government from establishing a religion or interfering with the States’ efforts to maintain their own established churches at the state level (Id. at 2264). In sum, under the Original Understanding, the Establishment Clause does not set up a limitation on the States.



However, even if the Establishment Clause does limit the States, “it would only protect against an ‘establishment’ of religion as understood at the founding, i.e., ‘coercion of religious orthodoxy and of financial support by force of law and threat of penalty.’” (Id.) Instead of focusing on keeping a “separation of church and state,” the Court may focus on the “freedom from a religious establishment.” (Hamburger 2002) For example, Thomas believes that the judiciary should never rely on the Establishment Clause to reach such questions as whether a display of a creche was sufficiently secular or whether a governing body could solemnize its meetings with a prayer.



If the Court were to adopt Justice Thomas’ view, the constitutional space between the Establishment Clause and Free Exercise Clause would be redefined. The reach of the Establishment Clause would be scaled back. This would eliminate the tension between the Religion Clauses. It would also allow government, if it wished, to supply accommodations that are beyond the requirements/prohibitions of the Free Exercise Clause. The result would be a path toward greater religious freedom, a reaffirmation of a foundational purpose of early American colonization, and, most significantly, a way to achieve a “Confident Pluralism.” (Inazu 2016).



Three points here are crucial. First, if individual rights under the Establishment Clause are limited to avoiding coercion, the government will have no justification for treating people of faith worse than secular citizens. Second, while America had multiple beginnings (Woodard 2011), the desire to worship God as they saw fit was vital to the origin of Maryland, Rhode Island, and Utah. (Sutton 2018, at 17). In fact, the Mayflower Compact among the pilgrims fleeing religious persecution is a foundation of our constitutional order (Kelly et al. 1991, at 8–10). Third, because Americans “lack agreement about the purpose of our country, the nature of the common good, and the meaning of human flourishing,” (Keller and Inazu 2020, at xvi), it is essential that we develop the grace to address our differences through humility, patience, and tolerance (Id. at xvii–xix), While the Opinion of the Court establishes a broad principle of equality between the religious and secular organizations, the Thomas concurrence points the way toward a society where all people of faith and people of no faith can thrive.




4.2. Undermining Christian Legal Society


Of course, Christian Legal Society remains controlling constitutional precedent unless, or until, it is explicitly overruled (Agostini, 521 U.S. at 237–38). Even so, as I have explained previously, later decisions undermine Christian Legal Society (Thro 2013, Thro 2014). In particular, the holdings of Hosanna-Tabor and Our Lady are in conflict with Christian Legal Society.



To explain, Hosanna-Tabor and Our Lady establish the principle that religious groups have a right of religious autonomy—absolute discretion to select their leaders. While Hosanna-Tabor involved an incorporated church rather than an unincorporated student religious group, there is no reason to think that the rights of church members or student group members depend upon the organizational form. Logically, if organizations can restrict their leadership to those who adhere to their faiths, then they ought to be able to establish similar requirements for membership. This is the opposite result to Christian Legal Society.




4.3. Public Universities Must Provide Equal Treatment to Religious Organizations and Secular Organizations


After Espinoza, America’s public universities must provide equal treatment to both religious organizations and secular organizations. This is so for two reasons.



First, since Espinoza invalidated all the Blaine Amendments, public universities may no longer rely on provisions of their State Constitutions to justify treating student religious organizations differently than secular organizations. By narrowing, if not abolishing, the State’s ability to make religious policy, the Court effectively promoted religious freedom.



Second, because Trinity Lutheran and Espinoza prohibits governmental officials from focusing on the religious identity of student organizations, policies and/or practices treating them differently than their secular counterparts must cease. In deciding whether to fund refreshments or outreach activities, the religious nature of organization is, or should be, rendered meaningless. Simply put, in the wake of Trinity Lutheran and Our Lady, in assessing the validity of membership policies, officials at public institutions cannot apply different standards to student religious groups.





5. Conclusions


Many Americans have “a deep faith that requires them to do things passing legislative majorities might find unseemly or uncouth.” (Espinoza, 140 S. Ct. at 2277 (Gorsuch, J. concurring)). The Religion Clauses mandate “special solicitude” toward people of faith as they express their beliefs and come together for religious purposes. Over a period of two decades—from Widmar in 1981 to Rosenberger in 1995 to Southworth in 2000—the Court mandated that public institutions must treat religious speech and organizations in the same manner as secular speech in organizations. Yet, religious individuals still had to violate their conscience and religious organizations had to admit nonbelievers. The Court’s 2020 decisions in Espinoza and Our Lady further expand religious freedom. This expansion has significant implications for America’s public universities. As a result of Espinoza and Our Lady, all public campuses are “wide enough” (Miranda 2015) for everyone—atheist and believer, secular and sacred, clergy and laity, Muslim and Jew, Protestant and Catholic (Russo et al. 2020).
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