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Abstract: The conservation and sustainable use of marine biodiversity have recently received atten-
tion, and Marine Protected Areas (MPAs) have become key management tools that are gradually being
applied to the high seas. However, the sustainable management of MPAs in the high seas requires
legal regimes to support them, though relevant regimes are still immature. This paper summarizes
the existing regional treaties governing high seas MPAs, and the agreement on the conservation and
sustainable use of marine biological diversity in areas beyond national jurisdiction (BBNJ Agreement).
After reviewing and comparing their law-making histories, it is argued that regional treaties have
issues of legitimacy, democracy, and science and are not conducive to sustainable management.
It is concluded that the BBNJ Agreement is better suited to the comprehensive and sustainable
management of high seas MPAs and can overcome the limitations of regional treaties. As the BBNJ
Agreement does not undermine existing instruments and frameworks, the management of high seas
MPAs will face the co-existence of different legal regimes. In the context of “not undermining”, the
Agreement should be applied preferentially, ensuring the universal participation of stakeholders in
decision-making and the role of soft law for non-contracting parties.

Keywords: high-seas MPAs; BBNJ Agreement; sustainable management; UNCLOS

1. Introduction

The technological revolution has brought fundamental changes to human society, but
it might also pose new challenges and dangers for the environment. The high seas, as
an important source of goods and services, are facing serious ecological risks, and MPAs
have become tools for achieving conservation targets and sustainable use of high-seas
biodiversity. On 19 June 2023, the BBNJ Agreement was adopted, which is used to address
biodiversity loss and degradation of ocean ecosystems in a coherent and cooperative
manner. Among the Agreement, “marine protected area” is a management tool and is
provided as “a geographically defined marine area that is designated and managed to
achieve specific long-term biodiversity conservation objectives and may allow, where
appropriate, sustainable use provided it is consistent with the conservation objectives” [1].
The concept of high-seas MPAs discussed in this paper is consistent with this, and other
area-based management tools are beyond the scope of the paper.

At present, three major high-seas MPAs have been established by countries adjacent
to these regions [2] and managed in a fragmented manner under different regional treaties.
However, the agreement on the conservation and sustainable use of marine biodiversity
of areas beyond national jurisdiction (BBNJ) brought questions from other countries, and
some stated that the construction of high-seas MPAs was aimed at economic and strategic
objectives [3] and pursued the interests of a particular state or a group of states under
the guise of protecting community interests [4]. Thus, there are some issues in the con-
struction of high-seas MPAs, such as legality, legitimacy, and practical effects, and existing
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management frameworks do not provide sufficient and sustainable protection for marine
biodiversity beyond national jurisdiction [5]. As early as 2003, the IUCN published a
report entitled “Ten-year high seas marine protected area strategy” [6], which stressed that
high-seas MPAs represent a structure for coordinated decision-making among a range of
stakeholders and should not be seen as an opportunity to assert sovereignty or jurisdic-
tion. Besides, the conclusion of the BBNJ Agreement led to overlaps and conflicts with
regional treaties, and there was significant controversy as to whether the application of
global or regional mechanisms is more conducive to achieving sustainable management
of high-seas MPAs, including whether a new global body is needed [7]. Most of the ex-
isting literature examines different mechanisms from several perspectives, such as the
limits and improvement of regional mechanisms [4,8,9], the construction of a global mecha-
nism [5,10], and international cooperation and coordination between regional and global
mechanisms [11,12]. However, it still fails to tackle the question of the legitimacy of those
mechanisms and their instruments. This paper studies the legal instruments provided by
different mechanisms and analyzes whether these instruments comply with the principles
of rule of law in international law-making, which include elements of legitimacy, democ-
racy, and science, in order to clarify which legal instruments are conducive to achieving
sustainable management of the high-seas MPAs. At the same time, it is checked to see if the
BBNJ Agreement, a new global instrument under the UN framework, will fill the existing
gaps and achieve sustainable management of protected areas on the high seas, and how it
should be implemented.

2. Materials and Methods
2.1. Materials and Data Gathering

The objectives of the present research are to review the legal instruments applied
in the MPAs in the high seas. The research focused on documents generated during the
law-making process, including purposes of law-making, consultative parties, member
parties, applied MPAs, functions of the management committees, members, and decision-
making methods resulting from the instruments, documents on management measures
and action plans, resolutions for the establishment of high-seas MPAs, maps of existing
high-seas MPAs, UN General Assembly resolutions, and reports by the intergovernmental
Conference. These determine the attribution of interests and are important factors in
determining whether the instrument is appropriate to achieve sustainable management
of high-seas MPAs. Meanwhile, the above instruments are based on the United Nations
Convention on the Law of the Sea (UNCLOS) and the Vienna Convention on the Law of
Treaties; relevant parts of both treaties were summarized.

As it also tracks and analyzes the history of the legal instruments in this paper, the
traditional methods of reviewing and analyzing the content of the documents are mainly
used without relying on interviews with experts in this field.

2.2. Protection Rules of Living Resources on the High Seas in the UNCLOS

Historically, the freedom of the high seas was once held in high esteem by many
nations, and today it remains an unassailable principle of the law of the sea. However,
since the rapid increase in productivity and human needs has led to resource scarcity and
a growing number of ecological problems in the oceans, the need to protect the marine
environment is broadly accepted [13].

The UNCLOS was adopted in 1982 and remains an important source of law for
marine living resource protection today, providing more comprehensive rules for the
high-seas biodiversity. “Part VII: High Seas” refers to the conservation and management
of living resources, mainly fish stocks, which suggests that all states have the duty to
take measures or cooperate with other states for the conservation of living resources.
The management measures are based on the best scientific evidence and are formulated
with the participation of all states concerned, especially taking into consideration the
special requirements and economic constraints of developing countries [14]. Article 145 of
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“Part XI: The Area” provides protection for the marine environment, which requires the
prevention, reduction, and control of interference with the ecological balance of the marine
environment and the prevention of damage to marine flora and fauna from the activities
in the Area [14]. Besides, because Article 1 of the UNCLOS shows that “pollution of the
marine environment” includes harm to living resources and marine life as well as hindrance
to fishing activities [14], it is necessary to summarize Part XII of the UNCLOS, “Protection
and Preservation of the Marine Environment,” which also led to much controversy over
the high-seas MPAs. Part XII states that “states have the obligation to protect and preserve
the marine environment” and applies generally to the high-seas area, where pollution
from activities in the Area, vessels, artificial islands, installations, and structures is the
main concern. It is worth noting that Article 194(5) indicates that “the measures taken
in accordance with this Part shall include those necessary to protect and preserve rare or
fragile ecosystems as well as the habitat of depleted, threatened, or endangered species and
other forms of marine life” [14]. These provisions of the UNCLOS reflect early ideas on the
protection of marine biological resources.

2.3. Law-Making History of Legal Instruments for the Management of High-Seas MPAs

To date, three high-seas MPAs have been established through regional treaties. The
South Orkney Islands South Shelf MPA and the Ross Sea region MPA were based on
the Convention on the Conservation of Antarctic Marine Living Resources (the CAMLR
Convention), and the OSPAR network of MPAs was based on the Convention for the
Protection of the Marine Environment of the North-East Atlantic (the OSPAR Convention).
The BBNJ Agreement has just been adopted this year and is not in force yet, which might
be used to manage some MPAs in the high seas in the future.

2.3.1. The CAMLR Convention

The CAMLR Convention is the main basis for the management of the South Orkney
Islands South Shelf MPA and the Ross Sea region MPA, and conservation measures are
developed in accordance with the Convention [15]. The CAMLR Convention is an impor-
tant part of the Antarctic Treaty system, and its formation is closely linked to the Antarctic
Treaty consultative parties. In 1959, 12 countries signed the Antarctic Treaty and became the
initial consultative parties with decision-making power over Antarctic affairs [16], but the
subsequent contracting parties remain observers with no voting power unless the country
can construct a scientific research station in Antarctica. In 1985, China was granted the sta-
tus of a consultative party for the construction of an Antarctic scientific research station [17].
On this premise, the contracting parties of the Antarctic Treaty were then concerned about
Antarctic marine living resources, and, from 1975 to 1980, they went through the formation
of working groups, extended preparatory meetings, special preparatory meetings, and
consultative meetings, respectively, to consider the conservation of Antarctic marine living
resources, among which Australia, the United Kingdom, and the United States played
the main leading and organizing roles. The CAMLR Convention was signed in Canberra,
Australia, in 1980 and entered into force in 1982 [18].

As a result of the Convention, the Commission for the Conservation of Antarctic
Marine Living Resources (CCAMLR) was established as an international organization
within the Antarctic treaty system and a decision-making body for the conservation of
Antarctic marine living resources. It has decision-making power over the governance of the
Southern Ocean and decides on conservation measures [19]. The CCAMLR is open to all
states with an interest in marine scientific research and fishing activities in the Convention
Area and currently has 27 member parties and 10 acceding states. The member parties have
decision-making power, but acceding states cannot enjoy the same decision-making power
due to a lack of financial contribution, but all are bound by the CAMLR Convention [20].

In 2009, following a proposal and active promotion by the UK, the CCAMLR adopted
a proposal for the establishment of the South Orkney Islands South Shelf MPA [21]. In
2017, the 35th meeting of the Commission decided to establish another high-seas MPA in
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the Antarctic Ross Sea region, following a joint proposal and promotion by the US and
New Zealand [22]. Unlike the establishment of the South Orkney Islands MPA, the number
of countries involved in this negotiation increased to 27, with China among them and an
increase in African and Asian countries.

2.3.2. The OSPAR Convention

The 2010 OSPAR Ministerial Meeting decided to establish the North-East Atlantic Net-
work of High-Seas MPAs according to the OSPAR Convention and designate six high-seas
MPAs to form the first network of high-seas MPAs in the North-East Atlantic region [23].
The OSPAR Convention was derived from the merger of the Convention for the Preven-
tion of Marine Pollution by Dumping from Ships and Aircraft (Oslo Convention) and
the Convention for the Prevention of Marine Pollution from Land-Based Sources (Paris
Convention) and was opened for signature in 1992 and entered into force in 1998 [24]. The
OSPAR Convention has been signed by 14 states, the original contracting parties of the
Oslo Convention and Paris Convention, and it now stands at 16 parties with Luxembourg
and Switzerland [25], mainly in Western Europe.

The OSPAR Commission, also established accordingly, is composed of representatives
of the contracting parties and is chaired by each contracting party in turn. The representa-
tives of the contracting parties have the right to make management recommendations and,
monitor the implementation and development of legal instruments, and the observers have
the right to participate in the meetings of the Commission [26]. The OSPAR Convention is
the foundational treaty for the protection of the North-East Atlantic, regulating pollution
from different sources, the assessment of the quality of the marine environment, and the
conservation of marine biodiversity, but it explicitly does not take measures on fisheries
management issues or shipping issues that may be managed by the International Maritime
Organization (IMO) [24].

2.3.3. The BBNJ Agreement

The BBNJ Agreement stemmed from the massive loss of marine biodiversity, but the
existing legal regimes, such as the UNCLOS and the Convention on Biological Diversity
(CBD), could not provide adequate remedies, and the area-based management tools of
international organizations lacked coordination [27]. In this background, European coun-
tries, together with some non-governmental organizations, promoted the development
of a third legally binding agreement within the framework of the UNCLOS to ensure the
conservation and sustainable use of marine biodiversity in areas beyond national jurisdic-
tion [28]. Following the Ad Hoc Open-Ended Informal Working Group (2004–2015) and
Preparatory Committee (2016–2017), the General Assembly adopted Resolution 72/249
and decided to convene intergovernmental conferences on 24 December 2017 to negotiate
key topics of BBNJ instruments [29]. Since 2018, the BBNJ legislation has officially entered
the intergovernmental negotiation stage, and five negotiation conferences have been held.
On 19 June 2023, the Agreement was adopted at the fifth session of the intergovernmental
conference [30].

The BBNJ Agreement mainly includes four key items: (1) the sharing of benefits
from marine genetic resources; (2) area-based management measures and tools, including
MPAs; (3) environmental impact assessment; and (4) capacity-building and transfer of
marine technology. The Agreement provided main procedural matters and guidance for the
establishment and management of MPAs, including proposals, publicity and preliminary
review of proposals, consultations on and assessment of proposals, establishment, decision-
making, implementation, monitoring, and review. The Conference of the Parties (COP) is a
decision-making body, and consensus is the primary voting method.

The Conference is open to all member states of the United Nations, members of the
specialized agencies, and parties to UNCLOS. Others can participate in the Conference
as observers. Besides, the relevant organizations of the United Nations system, the inter-
ested global and regional intergovernmental organizations, some key non-governmental
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organizations, and associate members of regional commissions were invited to participate
in the conferences [31]. At present, the Agreement has been adopted and will be open to
signature on 20 September 2023 [30].

The BBNJ Agreement is another milestone in the governance of high-seas biodiversity,
providing a legal basis for the implementation of MPAs and laying down uniform standards
for procedural issues. As can be seen from the process of law-making, the BBNJ Agreement
aims to create a global legal instrument that reflects the views of all relevant subjects,
achieves universal participation, and adapts to the legal attributes of the high seas. These
are key points that differentiate BBNJ from other regional treaties (see Table 1).

Table 1. Comparison of law-making details of the CAMLR Convention, the OSPAR Convention, and
the BBNJ Agreement.

Instruments Purposes Entered Into Force Initial Parties MPAs Management Body

The CAMLR
Convention

Conservation of
Antarctic marine
living resources

1982

Argentina, Australia,
Belgium, Chile, the

French Republic, the
German Democratic
Republic, the Federal
Republic of Germany,
Japan, New Zealand,
Norway, Poland, the

Republic of South
Africa, the Soviet

Union, UK, and USA

The South Orkney
Islands South Shelf
MPA; the Ross Sea

region MPA

CCAMLR

The OSPAR
Convention

Prevention and
elimination of

pollution of the
marine environment,
or with respect to the

protection of the
marine environment
against the adverse

effects of human
activities

1998

Belgium, Denmark,
Finland, France,

Germany, Iceland,
Ireland, Luxembourg,

Netherlands,
Norway, Portugal,

Spain, Sweden,
Switzerland, UK,

and EU

The OSPAR network
of MPAs

OSPAR
Commission

The BBNJ
Agreement

Conservation and
sustainable use of
marine biological
diversity of areas
beyond national

jurisdiction

No in force

This agreement is
now not open to

signature, but many
states and

organizations
participated in

Conferences [32]

no COP

3. Results and Discussion
3.1. Law-Making Review of Regional Treaties for the Management of High-Seas MPAs

Legal instruments are the basis of the establishment and management of high-seas
MPAs, and if they are deficient in terms of legitimacy, democracy, and science, the sustain-
able management of high-seas MPAs based on them will be hard to achieve.

3.1.1. Questions on the Sources of Law-Making Authority

International law-making as an international activity should be carried out within
the existing frameworks of international law, and the Chart of the United Nations, the
Statute of the International Court of Justice, and the Vienna Convention on the Law of
Treaties provide basic rules for international law-making [33]. In global ocean governance
activities, the UNCLOS is currently the most authoritative and dominant ocean treaty,
provides the overarching international legal framework, and should also be complied with.
Regional states have engaged in treaty law-making to establish and manage MPAs, which
has raised controversy about whether the UNCLOS provides regional states with such
law-making competence.
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The establishment of high-seas MPAs may regulate the rights of other states within
MPAs. Once Russia and Ukraine questioned the legality of the establishment and manage-
ment of Antarctic high-seas MPAs, Ukraine argued that the UNCLOS only provides a legal
basis for the establishment of MPAs within national jurisdiction and does not see any legal
possibility in the high seas [34]. But the OSPAR Commission stated in its argumentation
document for legal competence that Parts VII, XI, and XII of the UNCLOS do provide the
legal basis for the establishment and management of high-seas MPAs, especially Articles
192 and 197 of Part XII [35]. Some scholars share the view that Part VII and Part XII of
the UNCLOS could be considered to provide the legal authority to establish management
rules [36]. As can be seen, the objectives of Part VII and Part XII are far narrower than the
long-term, comprehensive management objectives of high-seas MPAs. High-seas MPAs
involve the restriction, prohibition, and management of navigation, fishing, marine scien-
tific research, exploration and exploitation activities, and tourism activities, which go far
beyond fishing and pollution (see Figure 1).
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seas MPAs.
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The legal status of the high seas dictates that law-making in its area should be ap-
proached strictly and cautiously. The high seas do not belong to the territory of any state,
and no one state can exercise any powers to claim them, implying sovereignty over the
high seas [14]. The law of the sea precedents have demonstrated that “an unratified treaty
may, at least in the short term, be regarded as the basis of a generally accepted rule” [37].
Once a treaty is concluded, the legal order it establishes takes on a life of its own [38].
Regional treaties ensure some “rights” over a universal resource by “selected” members,
and it is difficult to consider that the treaties can achieve sustainable management if there
are doubts about their legality.

3.1.2. The Failure of Law-Making Democratic Procedures

The preamble of the BBNJ Agreement, “aspiring to achieve universal participa-
tion” [39], demonstrates the importance of democracy in high seas law-making. The
regional treaties for high seas MPAs were products of the last century and reflected the
hegemony of power and procedures of that time.

The CAMLR Convention was adopted in the 1970s and 1980s. On the eve of the UN
General Assembly questioning the legitimacy of the consultative parties’ governance of
Antarctica and in the context of the NGOs’ concern for the global environment, 15 countries,
mainly the Antarctic Treaty consultative parties, accelerated the negotiation process and
defined the management mechanism of Antarctic biological resources before the UNCLOS
was adopted. Clearly, in an era of monopoly power over Antarctic governance, the majority
of developing countries were excluded from the process of developing the Convention,
and even the major UN international organizations were not able to participate in the
process. The OSPAR Convention was developed in the 1990s, when the UNCLOS was
adopted, and international organizations began to pay attention to global environmental
issues. Then, 15 countries and the European Union negotiated the Convention, while the
members of the OSPAR Convention were mainly European and American countries, and
almost all Asian and African countries were excluded from the consultative conferences.
Third-world countries also failed to garner more power in high-seas governance through
the UN platform [40].

On the other hand, the failure of democratic procedures is also reflected in the dif-
ferential treatment of acceding states and the restriction of their rights. For example, in
the Antarctic Treaty, there is a distinction between the rights of consultative parties and
contracting parties. In order to become a consultative party with decision-making pow-
ers, a later acceding state needs to establish one scientific research station in Antarctica.
However, the establishment of a scientific research station in the harsh Antarctic climate
can be considered a barrier to involvement in the governance of the Antarctic for most
developing countries because it concerns not only economic power but also scientific and
technological capacity. The consultative parties largely control jurisdiction and decision-
making in Antarctic affairs, and the CAMLR Convention, based on the Antarctic Treaty, has
continued this unjustified governance mechanism without exception, and the CCAMLR
also distinguishes between member states and acceding states based on financial sup-
ports [41]. Financial power determines decision-making power, and the strongest maritime
states maintain a regime that gives them a favorable position, leaving the weaker maritime
countries to accept such rules and participate in a seemingly fair competition [42], which is
in fact procedural hegemony.

In addition to the limitations of some sovereign states, the views of important UN
international organizations, such as the International Seabed Authority (ISA), the Food
and Agriculture Organization of the United Nations (FAO), and the IMO, had not been
adequately expressed in treaty law-making [22].

3.1.3. Political Implications in the Application of Regional Treaties

International law is the product of the harmonization of the wills of states. Article 34
of the Vienna Convention on the Law of Treaties provides that “no obligation or right shall
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be created for a third State without its consent” [43]. The consent of states determines the
extent of the application of regional treaties, which is independently provided by each state.

At present, more countries have acceded regional treaties on high-seas MPAs. Formally,
of course, they are based on national consent, but it is hard to deny the influence of political
factors. In the negotiation process of regional treaties, most of the states that led and
participated in law-making are developed countries. In contrast, most of the states that did
not get involved in the negotiations are developing countries, which are heavily dependent
on developed countries in terms of capital, technology, and markets, and if they refuse
to join the treaty or do not comply with its provisions, the preferential treatment or trade
transactions would not be enjoyed. For example, the CCAMLR has developed a Catch
Documentation Scheme (CDS) for non-contracting parties, which requires participating
states to identify the origins of toothfish entering their markets and to determine whether
toothfish caught in the CCAMLR area and landed or entering their territory were caught in
a manner consistent with CCAMLR conservation measures [44]. The CCAMLR also expects
to cooperate with non-contracting parties to monitor toothfish trade through electronic
records, and has informed the countries on its official website, including developing
countries such as the Philippines, Malaysia, Mexico, and Vietnam, that are unwilling
to cooperate [45]. This constitutes a form of pressing non-contracting parties to comply
with the CAMLR Convention. Besides, some countries have the political need to join a
community where the rules are set by powerful countries, which is a way of realizing their
values, because they need external support to gain international recognition [46].

3.2. Outcomes: The BBNJ Agreement Is Suitable for the Sustainable Management of
High-Seas MPAs

The original intention of international law-making was to formulate normative con-
cepts to institutionalize the distribution of benefits and create an international order. The
management of high-seas MPAs also aims to ensure a fair distribution of costs and ben-
efits. However, regional treaties have not only deficiencies in law-making but also other
shortcomings such as the absence of international recognition, their subsequent unenforce-
ability against third parties, and the difficulty of coordinating and cooperating with other
competent organizations [3]. It is necessary to develop a new instrument for MPAs.

Compared with the regional treaties, the BBNJ Agreement bridges the shortcomings
and presents several advantages, including the following: (1) the BBNJ Agreement is an
instrument decided and organized by the UN General Assembly, which has greater legit-
imacy; (2) it is open to all countries and international organizations to achieve universal
participation in order to reflect the interests of all stakeholders, thereby facilitating its
implementation; (3) it promotes coordination and cooperation between international orga-
nizations under the UN framework, overcoming fragmentation of ocean governance; (4) it
has taken nearly 20 years for the preparation and incorporates a lot of qualified knowledge
and lessons, so it is better informed on scientific evidence and conducive to high-quality
management plans. All in all, the BBNJ Agreement is an instrument at an international
level that is convenient to achieve the sustainable management of high-seas MPAs [47].
It cannot be denied that there is much to be done to improve the governance mechanism
under the BBNJ Agreement in the future. The implementation of the Agreement should
avoid the shortcomings of existing regional treaties and deal with coexistence with regional
mechanisms, paying special attention to the following matters mentioned thereafter.

3.2.1. The Preferential Application of the BBNJ Agreement in the Context of
“Not Undermining”

As an area shared by all mankind, the high seas provide common interests in terms of
security, ecology, and economic development, and their management should be the col-
lective responsibility of all mankind. The BBNJ Agreement stipulates that the competence
to establish and manage high-seas MPAs belongs to the COP mechanism, which is in line
with this trend and wider national interests.
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It should be noted, however, that the implementation of the BBNJ Agreement is
premised on “not undermining relevant legal instruments, frameworks, and relevant global,
regional, subregional and sectoral bodies” [1], which means that even though the regional
treaties described above have been questioned, they will continue to exist. Although the
BBNJ Agreement provides for “not undermining” existing instruments and mechanisms,
it does not provide a clear definition or criteria. There might be two interpretations.
The first approach requires that the new instrument “not undermine” the authority or
mandate of existing bodies and not overlap with their area of jurisdiction. The second
approach would require a new instrument that does not undermine the effectiveness or
objectives of existing frameworks and bodies, which could improve the implementation and
effectiveness of existing instruments [48]. The new instrument does not yet list the full range
of international organizations involved in the governance of marine biodiversity beyond
national jurisdiction, which amounted to 52 by 2018 [49]. If the first approach is adopted,
the scope for the implementation of the BBNJ Agreement would be too narrow [49].

Therefore, in the case of anachronistic instruments and mechanisms and uncertainty
as to which mechanism to apply, the BBNJ Agreement should be applied preferentially, and
COP would be allowed to cooperate with regional bodies to improve the implementation
and effectiveness of existing instruments. Otherwise, “not undermining” could easily
become one excuse for countries with a wide range of interests in regional mechanisms to
defend their own interests in the high seas, and any act detrimental to their interests could
be considered “undermining” [50].

In addition, existing regional treaties have certain jurisdiction areas (see Figures 2 and 3),
for example, the CCAMLR is limited to the areas south of 60◦ S and between this latitude and
the Antarctic Convergence Zone, which forms part of the Antarctic marine ecosystem [51].
In practice, there are also a large number of areas not covered by existing mechanisms and
adjacent to waters under the jurisdiction of CCAMLR, where management competence should
be exercised by the COP mechanism, reflecting the will of the majority of states and avoiding
possible “Enclosure” intentions.
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3.2.2. Adherence to Democratic Principles: Achieving Universal Participation of Stakeholders

Fairness and justice are intrinsic human pursuits, the criteria that define a virtuous
society, and the primary virtues of a social system. Justice is used to determine the proper
distribution of the benefits and burdens of social cooperation, and people prefer to accept a
system or an order with equality [54]. The absence of stakeholders easily leads to the failure
of policy implementation. Reversely, the universal participation of stakeholders can make
decisions fair and effective, meet the needs of different subjects, and improve the quality
of long-term management systems [55]. In this sense, the construction of a multi-level
law-making power is required to deal with the specificity of the high seas and the changes
in power balance. The vast majority of developing countries have been able to achieve
on-going operations at sea and have a strong need to intervene in the governance of the
high seas. A viable path to democratizing the governance of the global commons lies in
encouraging the active participation of sovereign states [56]. In the future, decision-making
related to high-seas MPAs within the BBNJ Agreement should be open to all sovereign
states, with equal opportunities for participation and unimpeded procedures for expression.
Legislative issues and procedures cannot continue to be determined by a few powerful
nations, and institutional arrangements cannot unilaterally uphold the interests of those
powerful nations [57].

In another respect, allowing international organizations to intervene in decision-
making could collect more comprehensive views and knowledge for a high standard of
governance. To some extent, they mediate the consultations and negotiations between
countries, promote the process of law-making, and provide ideas for launching new is-
sues [58], such as ISA, FAO, IMO, regional fisheries organizations, IUCN, etc. Among them,
the involvement of ISA is particularly important in the decision-making process.

3.2.3. Dissipation of Political Influences: The Impact of Soft Law on the
Non-Contracting Parties

Eliminating the influence of political factors on the application of treaties lies in
avoiding the problem of over-regularization. Over-regularization implies the eradication
of differences, enforced uniformity, and the defense of fixed interests, which easily develop
into institutional hegemony [59]. Force should never be used in the implementation of the



Sustainability 2023, 15, 11575 11 of 14

BBNJ Agreement. Binding obligations are part of law, but law also includes permission,
advice, incentives, guidance, etc., which can be uniformly referred to as soft law [60]. Soft
law is the counterpart of hard law, a compromise to the mandatory nature of law that
is not binding and gives states ample discretion. In the application of regional treaties
on high-seas MPAs, some countries would refuse to become parties mainly because of
concerns about being overburdened with technical, financial, and developmental burdens.
Hence, putting political pressure on these countries is not a feasible way to implement the
BBNJ Agreement. In order to minimize “free-riding” by uncompliant countries and achieve
good governance of the high seas, soft law can be considered one possible approach to
attract non-contracting states to adhere to the Agreement and gradually break through the
limitations of the principle of relative effectiveness.

As far as current international practice is concerned, the main option is to develop
initiatives and policies for encouraging non-contracting parties to take their own com-
mitments, while all soft law should be premised on the realities and main demands of
non-contracting parties. Based on past experiences, most of the non-contracting parties
to regional treaties are developing countries with insufficient knowledge of MPAs, poor
capacity for scientific research, few infrastructures and monitoring equipment, as well as a
lack of strong financial support. Benefit sharing is also a key concern for non-contracting
parties, and Southeast Asian developing countries, such as Indonesia and Malaysia, hope
that the international mechanisms can achieve equitable benefit sharing, including technol-
ogy transfer and information sharing [61]. Based on this, for non-contracting states that
are willing to comply with the BBNJ Agreement or cooperate with contracting states, the
COP shall take into consideration issues raised by those states and provide appropriate
support and mechanisms of justice if needed. At the same time, by bearing the cost of
MPA implementation, these non-contracting states can enjoy priority in the sharing of
benefits from marine genetic resources. All in all, on the application of the Agreement,
it is desirable to encourage non-contracting parties to make commitments in accordance
with their conditions. It is also recommended to provide flexibility to allow all countries to
participate in high-seas conservation actions without undue pressure or suspicion.

4. Conclusions

Treaty law-making, as an integral part of the development of international law, creates
rights and obligations for international subjects and maintains international society in
a certain stable order. Although the law is essentially political in nature [62] and it is
inevitable that states will play games, international law carries the function of building
social consensus, and there is still a need to bring the law back to the path of legitimacy and
rationality. Regional treaties have played a role in the management of biological resources
in parts of the high seas, but they are not recognized internationally. Action at the regional
level cannot be seen as the way forward for high-seas MPAs. The BBNJ Agreement opens a
new chapter in the governance of the high seas, setting common norms, achieving universal
participation of states, overcoming the disadvantages of fragmented ocean governance, and
being more conducive to achieving sustainable management. It cannot be denied that action
at the international level has some drawbacks, such as inefficient decision-making, overlaps,
and conflicts with existing mechanisms, which require the BBNJ Agreement to address the
issues of coordination and cooperation with other mechanisms. Generally speaking, the
high seas belong to all mankind, and their biodiversity would be most properly managed
through a global legal instrument.
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