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Abstract: This article is written around the time a Dutch court ordered the corporate group Shell to
cut its carbon emissions by 2030. The aim of the article is to contribute to the conceptualisation of the
phenomenon this judgement unveils in terms of greening human rights litigation supported by the
United Nations Guiding Principles on Business and Human Rights (UNGPs). It addresses, firstly,
how claiming the protection of the Earth before courts is occurring in a highly fragmented legal,
economic and social context as a way to overcome the multiple obstacles flagged by the literature on
the UNGPs. Secondly, it assesses how human rights litigation seeking global justice has evolved in
waves with common trends, such as activism from social actors and courts that rely on arguments
based on progressive soft law. Thirdly, it identifies two trends in the current wave of green litigation:
the anthropocentric perspective that claims the protection of the Earth in the public interest and the
ecocentric perspective that claims autonomous rights for Mother Earth. Finally, the article flags some
gaps in this third wave of human rights litigation, particularly the risk of disregarding the third pillar
of the UNGPs: access to an effective remedy for marginalised communities that are not aware of
these ongoing developments.

Keywords: ecocentric litigation; public interest litigation; access to remedy; UNGPs

1. The Broad Context

In May 2021, a first instance court in The Netherlands rendered a landmark judgement
requiring the corporate group Shell to reduce its carbon emissions by 45% of its 2019 levels
by 2030 [1]. It is a landmark judgement because the first instance civil court requires the
Dutch parent company to respond for the footprint of the whole corporate group in terms
of carbon emissions, based on the corporate responsibility to respect human rights, which
corresponds to Pillar II of the UNGPs [2]. However, the legal basis of this decision was
the duty of care of the Dutch Civil Code, and the content of the decision was based on the
reports from the Intergovernmental Panel on Climate Change (IPCC) that implements the
Paris Agreement on Climate Change. Surprisingly, the Dutch court did not consider that
this agreement requires member states to apply a differentiated treatment among countries
(and of their economic sectors) and to allocate resources for the adaptation process. Neither
did the court consider that the Paris Agreement privileges self-regulatory criteria such as
the ‘highest possible ambition’ of states as a due diligence standard to assess environmental
risks and take adequate climate measures, cf. [3,4]. Instead, the court imposed rigid targets
to reduce carbon emissions in a global value chain (GVC) that is not defined.

This article conceptualises how the current wave of human rights litigation is pro-
gressively greening as a way to overcome the obstacles indicated by the literature on the
UNGPs. Since the adoption of the UNGPs in 2011, efforts reported in the literature on
Business and Human Rights have focused on the possibilities of national, regional, and in-
ternational courts to address adverse impacts of economic activities. However, the UNGPs
fail to address structural gaps in the international legal order to address cross-border con-
flicts, mainly because of the reluctance of states to recognise international legal personality
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to non-state actors, particularly leading companies of GVCs. This article assesses how
new paths, such as climate change litigation, increasingly build their arguments based
on human rights issues, rather than on environmental science, to increase the chances of
litigating transnationally before courts of home states where leading companies of GVCs
are headquartered. However, shifting from the current liability-remedy paradigm towards
public interest litigation, or claiming rights of new entities such as future generations or
the Earth, might have unclear consequences for marginalised communities. Moreover,
ecocentric litigation seems to emerge as a new paradigm. It refers to lawsuits seeking to
protect ecosystems directly or indirectly by claiming (collective) environmental rights or
rights of nature. It is increasingly used worldwide, as reported by the United Nations
Environmental Program (UNEP) [5] (pg. 196).

The greening process of the UNGPs has evolved mainly at two levels. Firstly, global
(policy) actors such as the European Union (EU) are progressively enlarging the scope of
human rights due diligence to address also environmental risks [6]. Furthermore, the EU
Taxonomy Regulation [7] requires companies obliged to report non-financial statements and
companies that seek to qualify an investment as environmentally sustainable to comply
with the minimum safeguards (Art 18). They are defined as procedures to ensure the
alignment with the Organisation for Economic Cooperation and Development (OECD)
Guidelines for Multinational Enterprises, the UNGPs, and the principles and rights set
out in the eight core conventions of the International Labour Organisation (ILO) and the
International Bill of Human Rights. Likewise, the UN working group on Business and
Human Rights (UNWG) is arguing for the inclusion of environmental risks into the due
diligence procedures that companies are expected to conduct [8].

Secondly, social and ecological movements, including non-governmental organisa-
tions (NGOs) and directly interested actors (stakeholders) (SEMS), who have not necessarily
been harmed, are strategically lodging claims against states and leading companies of
GVCs, not to claim concrete remedies for concrete damages, but rather to represent the
general interest in addressing the reported scientific adverse impacts caused by economic
activities on ecosystems. These claims are various: human health protection, food secu-
rity, intergenerational justice and prevention of biodiversity loss, ozone layer depletion,
pollution, obstruction of the right to participate in environmental decisions, etc. [9]. Partic-
ularly, SEMS increasingly argue that states and drivers of GVCs have not taken effective
measures to fight climate change [10] and increase the pressure by enlarging the scope of
climate change causes [11,12]. As SEMS are not typically actual victims, they should not
demonstrate the causal link between actual damage and the remedy claimed.

The relevance of this article is two-fold. Firstly, it conceptualises the current wave
of human rights litigation that is bringing an impressive number of diverse disputes
before national, regional, and international courts to claim protection for ecosystems, often
connecting ecological conflicts to the duties to respect, protect, and fulfil human rights.
It assesses how strategic litigation uses Pillar I and II of the UNGPs but omits Pillar III,
which requests the provision of effective remedies for actual victims, who in many cases
are vulnerable groups. Secondly, the article unveils the complexity of the context in which
human rights litigation is transforming and how this wave is activated by multiple actors
and combines multiple factors to nudge policymakers, and to some extent economic actors,
to fill ecological governance gaps. However, the outcomes of these proceedings do not
necessarily grant effective remedies for actual victims of multiple harms.

The article precisely discusses why the greening process of human rights litigation,
particularly based on the UNGPs, should move beyond nudging policymakers and leading
companies of GVCs and consider the concrete outcomes for actual victims in terms of
access to an effective remedy. It also discusses how SEMS strategically benefit from the
complex and fragmented legal, economic, and social contexts. Furthermore, the increasing
bargaining power of SEMS, usually led by “transnational” NGOs such as Greenpeace or
Clientearth, has positioned them as the representatives of citizens aware of the need to
shift the anthropocentric paradigm of the current economic model for a more ecocentric
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approach to preserve ecosystems; but it is unclear who the SEMS are actually representing.
These “new” forms of litigation, such as public interest litigation or ecocentric litigation,
are “globalising” as a consequence of the globalisation of economic exchanges and of SEMS
that benefit from the fragmentation of sustainable development law and its enforcement.

The article concludes that this (third) wave that greens human rights litigation may
be more efficient in getting positive outcomes in the courts than the litigation based on
Pillar III of the UNGPs. However, this wave disregards what is happening in and with
marginalised communities that lack voice and are unaware that SEMS sue in their name to
hold states and economic actors accountable.

This article is organised as follows: Section 2 provides the state of the art regarding
the fragmented legal, economic, and social spaces in which human rights litigation is
greening. Section 3 provides the main methodological framework. Section 4 conceptualises
the evolution of human rights litigation in waves with common trends, with emphasis on
the greening process of human rights litigation based on the UNGPs. Section 5 discusses
the main aspects for future research, particularly the need to revalorise a victims-centred
approach, which the UNGPs emphasise in Pillar III but that the greening movement is not
directly considering.

2. State of the Art

In 2019, the Fundamental Rights Agency of the EU (FRA) [13] empirically assessed the
main incidents where EU companies were involved in the framework of the UNGPs in the
period 2011–2018. It found that claims seeking environmental protection were the majority.
This flags the implicit link between human rights and environmental protection when
identifying adverse impacts of economic activities. As noted, International Organisations
(IOs) such as the UN and the EU increasingly interconnect environmental and human rights
protection [6,8], which has favoured the increasing role of NGOs that claim ecosystems
protection, yet frame them mainly in human rights terms. This phenomenon is not new as
the framework of corporate social responsibility (CSR), such as the UN Global Compact
or the OECD Guidelines for Multinational Enterprises [14], already integrated social and
environmental compliance.

UNEP documented how the progressive transformation of environmental litigation
is the result of enhancing new forms of litigation to expand access to courts: from the
traditional tort and penal procedures to the attribution of responsibility for environmental
harms, through claims seeking to avoid future harms, claims in the public interest (of
present or future generations), towards claiming rights in the name of nature [5] (pg. 196).
Although this transformation seems to be the result of the global awareness of the deterio-
ration of ecosystems that represents a threat to human survival and of the multiple existing
obstacles to fill the governance gaps, the academic literature is diverse and covers various
disciplines. This part focuses on the fragmented environments where the complexity of the
ecological and human rights interplay takes place.

2.1. The Fragmented Protection of Ecosystems from an International Law Perspective

So far, no single international instrument systematically addresses the protection of
ecosystems and related human rights. This contrasts with the UN and regional systems
that protect first and second-generation human rights. The greening of human rights also
responds to the transformation of environmental law into sustainable development, a
complex concept that seeks to capture the interdependence of the development dimensions.
The incompatibility between unlimited economic growth and environmental conserva-
tion, and between production patterns and the well-being of future generations [15–18],
activated the new paradigm of sustainable development, which represents—progress com-
pared to the previous approaches to development, i.e., economic growth and the human
rights-based approach to development (HRBAD) [19]. This paradigm claims that economic
activities should benefit people and simultaneously protect ecosystems as natural resources
are finite.
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Likewise, multilateral environmental agreements (MEAs) have increasingly multiple
foci: environmental protection, mitigation and adaptation, and civic engagement in envi-
ronmental matters, which has been crucial in the progressive adoption of the concept of
sustainable development within the UN since the Conferences on the Human Environment
(1972) and the Brundtland Commission (1987) [15]. The concept of sustainable devel-
opment balances social equity, economic growth, and environmental protection, which
is known as the ‘triple bottom line’ [15,20]. This is, sustainable development policies
should make economic activities compatible with social equity and the preservation of
ecosystems [21–24].

Since the 1990s, an impressive amount of binding (and non-binding) instruments have
been adopted in response to the increasing global ecological crisis. Among them, the UN
Conference on Environment and Development (1992), the Rio Earth Summit, represents
a landmark conference because it defined the main paths of sustainable development:
climate change [25], protection of ecosystems [26] and sustainable and fair use of biodiver-
sity [27], cf. also [28,29]. At the regional level, the EU, particularly after the adoption of the
Treaty of Lisbon, is the most developed regional legal binding framework on sustainable
development, regulating environmental protection (in areas such as water, air, nature,
waste, noise, and chemicals) and related mechanisms, e.g., sustainable impact assessments,
access to environmental information, and civil and criminal liability for environmental
damage. These topics have also been regulated by the UN Economic Commission for
Europe (UNECE) [30,31]. Nevertheless, claiming remedies for transnational harms whose
consequences go beyond national jurisdictions remains a challenge for victims of ecological
harm caused by corporate groups cf. [32].

Excluding the framework of MEAs, multiple soft law initiatives have also been
adopted. The Rio Declaration [33] that adopted the Principles of Sustainable Develop-
ment and the Agenda 21 [34] that promotes a global partnership (trade, investment, and
development cooperation) compatible with sustainable development, connect environ-
mental protection with human rights, i.e., they aim at protecting ecosystems with an
anthropocentric perspective. These documents explicitly incorporate civic engagement
in environmental issues and foster increasing recognition and enforcement of the human
right to a healthy environment, which constitutes a central pillar for greening human rights
litigation. Hence, environmental human rights that emerged from non-binding principles
have progressively been recognised by binding rules [35]. At the national level, the right to
a healthy environment has been increasingly recognised in more than a hundred countries.
In fact, in 1972, only six states recognised the constitutional right to a healthy environment,
whereas, in 2017, most of the countries worldwide (except a few states such as The United
States (USA) and Canada) constitutionally or legally recognise this right [5]. Furthermore,
several agreements explicitly recognise the right to a healthy environment, and some of
them protect civic engagement as procedural environmental rights [31,36–39]. This also
explains the exponential increase in rights-based environmental litigation [36,40,41]. This
is an important progression in terms of litigation, as when the right to a healthy environ-
ment was a component of the right to health, according to the World Health Organisation,
claiming its protection was an individual action, whereas now, being an independent right
increasingly considered as a third generation human right (collective right), its protection
is frequently claimed through collective or class actions.

Currently, the scope of sustainable development is formulated by the sustainable
development goals (SDGs) agenda. Some authors regret that this agenda adopted an
anthropocentric perspective [42,43], although some goals already have some ecocentric
perspectives. The SDGs propose the implementation of sustainable practices via a gover-
nance model based on goal setting [44], which is revolutionary compared to the hard law
regulation tradition that has not been able to protect ecosystems. The SDGs also enlarged
the triple bottom line of sustainable development to two new interconnected dimensions:
peace and partnership.
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Surprisingly, the UNGPs adopted in 2011 omitted the triple bottom line of sustainable
development and only referred to the economic (business) and social (human rights)
dimensions. Principle 12 refers to the scope of the corporate responsibility to respect human
rights, as contained in the Bill of Human Rights, i.e., “The Universal Declaration of Human
Rights and the main instruments through which it has been codified: the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social
and Cultural Rights”, besides the eight ILO core conventions. Therefore, environmental
rights were not considered as part of the Bill of Human Rights. Furthermore, regarding
Principle 18 on human rights impact assessments, it clarifies that this assessment can be
incorporated, “( . . . ) within other processes such as risk assessments or environmental
and social impact assessments”, that could be understood as separate topics.

The UNGPs also failed to connect to the 2010 UNEP Guidelines for the development
of domestic legislation on liability, response action, and compensation for damage caused
by activities dangerous to the environment. The reality shows that even if the UNGPs were
not intended for environmental harms, most of the claims lodged against companies head-
quartered in the EU are framed under the UNGPs but refer to environmental rights [13].
This phenomenon is also visible in climate change litigation, which has been mainly devel-
oped in the U.S. [10], where it has often been linked to climate attribution (global warming,
greenhouse gas emissions, sea-level rise, etc.) and less to participatory environmental rights
or to the right to a healthy environment, not recognised by the U.S. In 2021, UNEP reported
enlargement of the topics alleged in the lawsuits of climate change: climate rights, domestic
enforcement; corporate liability and responsibility; keeping fossil fuels in the ground;
failure to implement adaptation measures; and climate disclosures and greenwashing [10]
(pg.14), which connect to the UNGPs mechanisms of corporate responsibility.

Moreover, alignment between the SDGs and the UNGPs has been promoted [45],
but there is a concern because corporate responsibility is omitted by the SDGs. At times
policymakers and corporate groups choose for sustainability policies aligned with the SDGs
rather than implementing the mechanisms of due diligence of the UNGPs [46] (pg.89) [47].
Furthermore, The UN Framework Principles on Human Rights and the Environment
(2018) [48] systematised the rules and principles that protect environmental rights, par-
ticularly anti-discrimination, access to information, public participation, and reporting
environmental impacts. However, these principles omitted any reference to the UNGPs,
which shows a lack of coordination among UN agencies dealing with sustainability topics.

This fragmented regulatory framework of sustainable development, and the frag-
mented regulatory framework of the third generation of human rights (collective rights),
are reflected in the fragmentation of their enforcement. As no international court has
exclusive jurisdiction to enforce the sustainable development legal framework, state and
non-state claimants struggle with how and where to lodge their claims [49–52]. The In-
ternational Court of Justice (ICJ) has heard some related claims [53–55], as well as the
World Trade Organisation (WTO) dispute settlement body that in exceptional landmark
cases has referred to non-WTO law and to the policy space states have to protect the envi-
ronment [56–59]. International arbitration tribunals have also heard investment-related
environmental conflicts as some corporations have challenged states’ environmental policy
space or national judgements that condemn corporations for environmental harm [60–65].
In general, arbitration tribunals privilege investment protection over environmental or
human rights protection [66].

Regional courts have also been triggered by victims of ecological harm and stakehold-
ers to claim compensation against member states that have failed to protect them, even if a
non-state economic actor is mainly responsible for the harm. So far, the Inter-American
Court of Human Rights (ICtHR) has reiteratively protected the environment when protect-
ing the rights of indigenous communities [67–72], and recently an advisory opinion made
the right to a healthy environment (considered as a socio-economic right) justiciable in con-
nection with the justiciable character of the San Jose Pact [73,74]. Several academics claimed
that the ICtHR recognised, for the first time, the right to a healthy environment [75–77],



Sustainability 2021, 13, 10516 6 of 25

although in the ratio decidendi of the judgement Lhaka Honat v. Argentina, it actually or-
dered the protection of the right to property of the indigenous community on their ancestral
lands and not on the right to a healthy environment. The European Court of Human Rights
(ECtHR) has also protected the environment in connection to civil and political rights, and
mainly to the rights to life and access to justice [78,79]. In 2020 it admitted a complaint
lodged by six Portuguese youth against 33 countries that are violating their human rights
to life, privacy, and non-discrimination because they have failed in taking effective action to
prevent climate change. The Global Legal Action Network (GLAN) is playing a central role,
even if it could not lodge the complaint directly [80]. So far, no cases have been reported
before the African Court of Human Rights (ACtHR). At the Court of Justice of the EU
(CJEU), environmental issues have been frequent), but environmental rights claims appear
mainly after the integration of the EU charter by the Treaty of Lisbon and the ratification of
the Aarhus Convention [31,81] (pg. 1605). Regarding public interest litigation, in March
2021, the CJEU dismissed the People’s Climate Case initiated by 10 families from several
EU member states, Kenya, Fiji, and the Saami Youth Association Sáminuorra [82]. The
CJEU unadmitted the claim because the challenged acts do not identify the appellants as
being the addressees of those acts, nor were the claimants able to demonstrate a direct and
individual concern as required by the Treaty on the Functioning of the European Union
(TFEU) (Art 263).

2.2. The Fragmentation of Global Economic Activities: The Hegemony of GVCs

The development of the international framework on sustainable development has
occurred against the background of the current wave of globalisation of the economy
(from the end of the 1980s onwards). The fragmentation of economic activities added
complexity to regulating and managing the impacts caused by these economic activities.
This fragmentation or ‘second great unbundling’ of production is the result of technological
innovations that reduced costs in communication and transportation, in combination with
the liberalisation of trade policies [83,84]. The new architectures of transnational production
were conceptualised as GVCs [85–87], or ‘global production networks’ [88–90]. Since then,
GVCs have been the focus of attention as their governance and impact on human rights
and the environment represent major challenges for regulatory authorities [91–94].

As GVCs imply some degree of vertical coordination [95], long-term commercial
relationships and asymmetric power relationships (e.g., between coordinating and subcon-
tracted companies), the old dichotomy between market transactions (between independent
companies) and intra-organisational transactions has become blurred. This has likewise
challenged the establishment of extra-contractual responsibilities in a GVC context in case
of ecological or human rights harms. GVCs cover the transformation and commercialisa-
tion of products, but the distribution of benefits inside the chain, and the negative impacts
on people and on the planet that they can cause, are still a global challenge [93] (pg. 381).

In 2020, the World Development Report [96] (pg. 119) highlighted that GVCs as
main drivers of development are generating mixed effects on ecosystems as they produce
adverse impacts; however, technology is helping them to minimise these impacts. An
important fact is that GVCs have delocalised industries to jurisdictions that are accused of
not enforcing environmental standards in the same way as developed countries. However,
the World Bank argues that technology transfer conducted through GVCs spreads more
environmentally friendly production in host countries [96]. Although this is true, the reality
is that obsolete technologies are mainly delocalised, and in some countries, the subsidiaries
operate under weaker environmental and human rights standards.

The UNGPs aim to hold leading companies of the GVCs accountable for enjoying the
advantages of delocalising industries but not assuming their responsibilities of working
with the same standards imposed in home countries. In the last 10 years, hundreds of
articles have focused on the challenges of holding them accountable for human rights
adverse impacts caused by their commercial partners, and some states such as France, the
U.S. (California), the U.K., The Netherlands, and the EU have adopted binding rules that
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partially adopt the UNGPs [97–100]. However, the liability-remedy bottleneck has not been
overcome. How to hold GVCs accountable for their transnational impacts on human rights
and ecosystems is still a major challenge for international and national jurisdictions that
the UNGPs have not yet solved. More importantly, the fragmentation of production has
also developed hand in hand with complex corporate structures and commercial contracts
that make it almost impossible to identify clear legal ties and responsibilities. In the case
of ecologic harm, the attribution of responsibility is particularly complex as it mainly
targets the visible perpetrators; however, they are frequently part of a GVC and, therefore,
shared responsibility becomes a complex technical issue beyond the knowledge of lawyers
and judges.

The impressively detailed regulation of sustainable development contrasts with the
micro-deregulation of GVC activities operating in pluralist legal spaces, which also explains
part of the governance gaps [93,94] Moreover, GVCs support self-regulatory schemes, such
as the CSR or mechanisms to improve the traceability (audits or compliance mechanisms),
which further increases complexity when attributing accountability of GVC participants
for adverse impacts on human rights and ecosystems. Although self-regulatory schemes,
promoted by the CSR and the UNGPs, are progressively incorporated into binding state
rules, the attribution of liability is still the major bottleneck as it mainly targets the visible
perpetrator, but frequently, they are part of a GVC whose complex structure represents
a major challenge [94–103]. In addition, mechanisms designed for national jurisdictions,
such as tort or criminal cases and private international law, appear unsuitable to address
fuzzy adverse impacts caused by global economic transactions such as GVCs that operate
in multiple and fragmented legal orders [104,105].

Drivers of GVCs progressively adopt self-regulation schemes to increase quality, repu-
tation, consumer acceptance and to respond to global activism without being constrained
and forced to comply with it [106,107]. SEMS constantly scrutinise GVCs regarding hu-
man rights and environmental protection, yet also regarding the lack of synchronisation
between economic upgrading and social upgrading [108], which is not addressed by the
UNGPs either.

2.3. The Fragmented Intervention of SEMS

Increasing social awareness of the current transnational socioecological crises has
also resulted in fragmented socioecological activism. SEMS increasingly are fishing in
diverse national and regional courts worldwide with diverse arguments in order to nudge
policymakers and corporate groups to redress ecological damages, mainly based on human
rights norms. The fragmented connection between sustainable development and human
rights normative orders at the various levels of governance can explain this fragmented
strategic behaviour of SEMS. They increasingly privilege human rights arguments and use
the UNGPs rather than the UN framework principles on human rights and the environment.
However, they also support their actions in other normative orders composed of hard and
soft law to link climate attribution and other ecological harms to human rights abuses and
try to attribute these abuses to corporate groups operating transnationally.

SEMS are also increasingly active in countries where collective or solidarity rights, also
known as the “third generation” of human rights (on the origin of the concept, cf. [109]),
have been explicitly recognised. Collective rights recognition allows affected groups to
claim entitlements that they can seldom claim individually [110], such as the right to a
healthy environment or civic engagement in environmental issues. Collective rights are
part of the concept of sustainable development because its recognition empowers vulnera-
ble groups such as peasants [111] indigenous people [112,113], and in some Latin American
countries, these rights have been extended to afro-descendants communities [114]. Con-
sumers and other self-identified groups affected by serious threats such as forced displaced
populations due to ecological disasters [115–117] are also increasingly able to lodge collec-
tive claims. The international framework on sustainable development has not explicitly
recognised collective rights in a systematic way, and national legislations do not empower
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all groups in the same way [18] (pg. 880), which adds complexity to SEMS action. SEMS
increasingly claim the protection of ecosystems based in strategic litigation or by claiming
the rights of Mother Earth, particularly in countries with indigenous populations such as
India, Colombia, New Zealand, or Ecuador. However, some regional trends in SEMS action
can be identified.

In Latin America, indigenous groups have been particularly empowered by the rat-
ification of ILO Convention 169 on Indigenous and Tribal People Convention [112] and
by progressive constitutions in many countries that have recognised collective rights. In
Colombia, for example, collective actions are recurrent to protect the ecosystems in connec-
tion to human rights [118]. However, in Latin America, SEMS act under threat. They expect
that the Escazú agreement [39] will protect their action, but it still needs to be ratified
by half of the signatories, some of them with jurisdiction in key ecosystems such as the
Amazon rainforest.

In Europe, civic engagement in environmental matters is well established. SEMS
are highly empowered, mainly by the Aarhus Convention [31], which has not been di-
rectly applied by the European Court of Human Rights (ECtHR) or by the CJEU. SEMS
increasingly target governments through diverse mechanisms: greening human rights
claims by challenging laws or environmental licences, or requesting action from states or
GVCs leading companies against climate change in the name of the public interest [119], or
even of nature [120]. However, SEMS in Europe do not usually invoke collective rights or
contact actual victims to estimate actual harms. They are rather strong influencers of public
opinion and use the traditional civil norms on tort to denounce states (and companies) that
have not taken sufficient measures to implement international and regional binding and
non-binding regulations to prevent climate change, which constitutes human rights abuses.
Public interest litigation is increasing, but usually, states do not accept this mechanism for
claiming concrete remedies. This is the case of recent reforms of public interest litigation
in The Netherlands, where since 2020, the Dutch Civil Code (article 3:305 a) allows public
interest litigation by collective actions lodged by organisations of general interest if they
are “sufficiently representative”, interpreted as representing a “large proportion of those
affected” [121]. These associations are entitled to represent people unless they opt out and
they can claim financial compensation [121]. Belgium also amended the Judicial Code
(Art. 17) on public interest litigation that grants standing to legal persons that “Seek to
protect human rights or fundamental freedoms recognised in the Constitution and in
binding international instruments” to lodge lawsuits. The claim can only refer to the
protection of a collective interest but not to specific remedies for victims. Therefore, the
current wave of climate change litigation is claiming human rights abuses, but it is focusing
on improving the regulatory gaps by adopting concrete binding rules to hold states and
GVCs liable for (transnational) ecological harms. It is unclear in whose name SEMS are
acting, whether victims feel represented by them, and whether they neglect intermediate
ways such as mediation procedures of the OECD National Contact Points or alternative or
complementary mechanisms, such as the non-state-based grievance mechanisms offered
by GVCs, by funding institutions or by multistakeholder initiatives [122,123].

Consumer groups are part of SEMS, and they have been particularly empowered in
the EU and the U.S. through the recognition of class actions to the point that they are the
worldwide actors of SDG 12. For instance, consumer groups and stakeholders have sued
GVCs or states for authorising and commercialising pesticides. Recent reports from Green-
peace [124] and from the UN Special Rapporteur on toxics requested European industries
that export banned toxic chemicals in the EU to poorer nations to finish these practices [125].
The EU Chemicals Strategy for Sustainability [126] reiterates that the toxic-free environment
announced in the European Green Deal [127] needs to be materialised in the prohibition
on export of dangerous substances, forbidden in the EU, to third countries [46]. In fact,
sustainable consumption is considered as a “tipping element” to fight transnational human
and ecological harm caused by GVCs, because it can target the finances and the reputation
of GVCs [128–131]. They are increasingly scrutinising how companies report on their
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environmental impacts and the green claims that companies make. The disclosure of
non-financial information of corporate groups, designed on the basis of CSR rather than on
the basis of the UNGPs, which seeks to inform stakeholders how they identify and address
actual or potential risks of their operations, including the ones of their partners, has also
empowered SEMS. These increasingly binding reporting duties have also been affected
by the phenomenon of greenwashing [132–134] that constitutes an additional source of
litigation (even under the label of climate change litigation [10]).

SEMS have, therefore, a fuzzy identity and a fragmented modus operandi that chal-
lenge the national and international rules on legal standing and the liability-remedy
paradigm, mainly by greening human rights claims. This strategy seems to seek to over-
come the bottlenecks flagged on the implementation of the UNGPs that claim for more
flexible tort rules, extraterritorial jurisdictions, and acceptance of collective claims on
remedy that are not systematically accepted by state-based remedy mechanisms.

SEMS have also strategically based their claims on soft law and policy commitments
such as the UNGPs and General Comments (GC) of the UN treaty bodies. They have
also taken advantage of the central role of stakeholders in the UNGPs and from other
non-binding principles to formulate concrete claims against corporate groups and states.
However, who they are and how they act are also complex issues of this greening process.

Diverse strategies have been used by SEMS to activate judicial mechanisms to enforce
sustainable development and human rights normative orders. Firstly, SEMS request the
acceptance of jurisdiction even if the claim may not be admissible because it disregards the
principle of separation of powers, state sovereignty in cross-border judicial procedures, or
the sphere of competences of courts. Secondly, SEMS require legal recognition of collective
rights, which increases pressure on states and on GVCs [135]. Thirdly, SEMS seek to
attribute liability to state and non-state actors, in some cases based on the UNGPs, but
without a comprehensive analysis on the common but differentiated responsibilities among
them [2,136]. Fourthly, SEMS claim measures that are not necessarily foreseen in the legal
norms invoked and not necessarily benefiting all actual victims. In climate change litigation,
the Paris Agreement, for example, relies on the Warsaw International Mechanism for Loss
and Damage to attribute responsibility on climate change that lacks a binding character.
However, the Dutch court (the Urgenda case) and the German Constitutional Court are
requiring states to adopt concrete targets in line with international standards (Cf. infra).

3. Methodological Approach

This article consists of a conceptual exercise seeking to explore how human rights
litigation evolved in waves, how litigation based on the UNGPs constitutes such a wave,
and how this litigation is greening in a multidimensional fragmented environment. The
conceptualisation of this phenomenon, while drawing on the literature on the UNGPs,
seeks to find linkages with other literature dealing with the same issue, i.e., how to hold
states and coordinating firms of GVCs accountable for the adverse impacts they cause on
ecosystems and on people.

This conceptualisation goes beyond the legal positivist analysis of the UNGPs and is
the result of a revision of academic literature, grey literature, and jurisprudence that unveil
the fragmentation and interconnection of the contexts involved (normative, economic, and
social). Although the analysis is based in the literature on the UNGPs, its scope is larger in
order to understand how human rights litigation has evolved before the UNGPs and how
these principles are greening, as is also the case with other human rights frameworks.

The focus of the analysis is, therefore, on the identification of the contexts, the processes
of greening human rights litigation, the legal bases, and the actors. The literature review, as
well as the mapping of salient cases, was conducted from a cross-disciplinary perspective.
It does not have the ambition to conduct a detailed jurisprudential analysis of each of the
judgements referred to, but rather to map lawsuits lodged with the purposes of protecting
ecosystems yet directly or indirectly connected to the UNGPs.
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The review mainly draws on literature from the Business and Human Rights, but
also considers the sociology of law [137], behavioural economics [138], environmental
justice [139,140] as well as other postmodern approaches to ecological protection (Earth
Jurisprudence, cf. below). These areas were selected in order to better understand the
contexts (normative, economic, and social) where human rights litigation, mainly based
on the UNGPs, is increasingly embedded into the normative framework of sustainable
development and even into ecocentric perspectives that challenge the legal positivist
approach to human rights and to environmental protection.

4. Conceptual Analysis

This section conceptualises, firstly, the common elements of the waves of human
rights litigation: social activism, judicial activism based on the progressive adoption of soft
law, and governance by goal setting [44]. Secondly, it conceptualises the two main current
approaches to the protection of ecosystems that have resulted from the increasing strategic
interconnection between environmental and human rights claims, the recognition of en-
vironmental rights as individual or collective rights, or hybrid regimes that increasingly
grant rights to legal fictions such as future generations or ecosystems. These approaches
seem to be the result of governance and regulatory failures because, despite the impres-
sive enactment of national and international hard and soft law, ecosystems deteriorate at
worrying levels, and states and GVCs have failed to redress these harms.

4.1. Greening Human Rights Litigation Is the Third Wave of Human Rights Litigation

Social activism, judicial activism, and progressive adoption of soft law have been a
repetitive formula in claiming rights when policymakers do not take sufficient measures to
respect, protect and fulfil human rights. The origin and success of human rights litigation
are closely connected to the entry into force of the Bill of Human Rights referred by the
UNGPs and the subsequent emergence of the European, Inter-American, African, and,
recently, the EU regional human rights systems.

The first wave of human rights litigation seeking global justice can be traced back to
the claims for the justiciability of the second generation of rights (economic, social and
cultural rights (ESCR)) at the end of the XX Century and beginning of the XXI Century,
based on the Declaration on the Right to Development (1986) and a series of GC of the UN
Committee on ESCR (CESCR) [141–143]. The justiciability of ESCR rights challenged the
traditional separation of powers and judicialised budgetary and social policies, a trend that
was globalised [144,145] (pg. 22), [146–151], even in the EU during the crisis of 2008 [152].

The second wave claims to recognise the extraterritorial obligations of states to hold
non-state actors (mainly GVCs leading companies, investors, development banks, etc.) ac-
countable beyond their jurisdictions. This wave has been mainly activated by the adoption
of the UNGPs that complement the self-regulatory framework of CSR and seek synergies
with the regulatory frameworks of trade and investment agreements [153]. Besides the
UNGPs, other non-binding standards and guidelines have contributed to the formulation
of arguments to request their application by the courts. Moreover, some UN treaty bodies
have adopted GCs on state obligations in the context of business activities [154], and on
the impact of business on children’s rights [155].

SEMS have targeted the role of (developed) states in controlling GVCs that operate
in host countries without any (inter)national control and have been involved in serious
human rights and environmental harms. However, the UNGPs have not been satisfactorily
implemented despite some translations into mandatory rules, mainly in the EU. As noted,
even if the UNGPs omitted the environmental dimension, most of the claims framed in
terms of transnational accountability of EU companies deal directly or indirectly with
ecological harms (mining, land grabbing, water resources, pollution, force displacement,
biodiversity loss, deforestation, etc.) [13]. Nevertheless, many bottlenecks have become
commonplace in the abundant literature: the limitations of a national tort, administrative,
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criminal, and international private law to obtain effective remedy in cross-border cases (the
work of [104,156–160], just to mention a few).

The third and current wave of greening human rights litigation has been activated by
an anthropocentric approach, based on the increasing recognition of environmental rights,
the Paris Convention on Climate Change, and the SDGs [161]. The scientific reports on the
ecological crises have further supported the ecocentric approach to protecting ecosystems.
The latter is a postmodern approach that challenges the current economic model, developed
mainly by GVCs, to prevent global ecological disasters. This wave is assessed more in
detail in the next section.

Briefly, the three waves of human rights litigation have combined these three ele-
ments: social activism, court activism, and argumentation based on human rights binding
norms and on non-binding norms (soft law). They have unveiled the complexity of the
interaction of the fragmented normative, economic and social contexts indicated above.
Judicial adjudication in human rights topics deals with complex conflicts that encounter
dilemmas and involve multiple (contradictory) interests. These waves of human rights
litigation are part of the judicial globalisation that characterises the third globalisation of the
law [146] (p. 64), which is also characterised by the globalisation of balancing methods of
adjudication. It is also characterised by the mutual citation in human rights matters, which
has been considered as the “new ius gentium of human rights” or a viral phenomenon that
challenged Legal Formalism [144,162].

These waves of human rights litigation also show that soft law is not innocuous
because social activism and judicial activism reach a certain level of effectiveness in nudging
the behaviour of policymakers and GVCs actors, thanks not only to the binding legal
framework yet also to the strategic use of progressive soft law. They have acquired a viral
spread with the potential to nudge policymakers, IOs, and, to a certain degree, economic
actors to adapt behaviours. However, this has not necessarily signified effective access to
an effective remedy to actual victims of adverse impacts (cf. below).

It is also remarkable that The Netherlands has been an important incubator for this
synergy between actors and norms. Dutch academics, together with stakeholders (UN
agencies and NGOs), released a series of principles oriented towards the enforcement of
ESCR that also shaped the future development of the CESCR GC and case law [163–165].
Dutch academics and stakeholders have also played a central role in the formulation of the
extraterritorial obligations in the area of ESCR [166] seeking to control GVCs with respect
to ESCR protection. Recently, the judgements rendered by Dutch courts (the Urgenda
case [167] and the Shell case [1]) have been considered as trendsetters, although they are
not the most innovative from an ecocentric perspective [119,168].

4.2. From the Anthropocentric Perspective of the UNGPs and the SDGs towards the Eccentric
Approach to Claim Rights of Ecosystems

The strategy of SEMS greening human rights litigation to overcome the reported
bottleneck of the implementation of the UNGPs regarding the attribution of responsibility
to leading companies of GVCs, deeply documented in the framework of Business and
Human Rights, is not concerted nor homogenous. Greening human rights litigation also
means that lawsuits increasingly seek to attribute the current ecological crises to the failure
of states to comply with the international legal framework on sustainable development
and to deficient policy responses and governance gaps with respect to the protection of
ecosystems. Most of the claims are increasingly linked, directly or indirectly, with climate
change litigation [10]. Climate change litigation is also increasingly framed in line with the
UNGPs, in particular regarding the extraterritorial obligations of states and the corporate
responsibility to respect human rights along their value chains. However, Pillar III of the
UNGPs does not seem to guide these actions, as the legal actions suggest they are strategic
in nature. They aim at increasing pressure on policymakers and leading companies of
GVCs, independent of the legal and knowledge barriers actual victims encounter to obtain
direct access to courts. Therefore, SEMS mainly claim that states and companies must adopt
concrete measures to protect the sustainability of ecosystems without necessarily seeking
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concrete remedies for actual (or potential) victims, who are not necessarily consulted.
Although this may result in positive actions by governments and corporate groups, SEMS
do not necessarily represent victims who are not even aware that they have rights, much
less that they can file claims, cf. [137].

In common law countries, such as the U.S., ecological harms have been mainly ad-
dressed by using the doctrines of Public Trust and Nuisance. The core idea is that present
generations hold the natural resources “in trust for future generations” and, therefore,
they are the main duty bearers for the sustainable use of the environment as a public
good [52,169,170]. In Europe, as it has been mentioned, public interest litigation is the main
way human rights litigation is greening. Some landmark cases have been rendered in The
Netherlands [1,167], Germany [171], France [172], Belgium [173], and in other countries,
the decision is pending. However, the judgement held in May 2021 against Shell [1] is a
new landmark case because a national court is holding a corporate group accountable for
the carbon emissions of its value chain. The court accepted the standing of NGOs that
lodged a collective claim in the general interest of current and future generations from The
Netherlands and of the Waddeneilanden. On the contrary, the court rejected the standing
of Action Aid that claimed in the general interest of the whole world population and also
of the individual claimants. Although it is not the first time a corporate group is held
accountable in court for causing transboundary ecological harms, it is the first decision
that combines climate change litigation with the UNGPs, and surprisingly it based the
source of the legal obligation to conduct due diligence on the duty of care of the civil code.
This is a clear victory of SEMS that are increasing their impact on public opinion [174,175].
However, as the UNEP reported [10], most of the climate change lawsuits are still lodged
in the U.S., where they are not necessarily framed in human rights terms but rather in tort
and criminal law terms.

From a conceptual perspective, climate change litigation is a way of greening human
rights litigation from an anthropocentric perspective based on the legal framework of
sustainable development that links the value of ecosystems to human well-being. The
phenomenon has also mainly been assessed from a policy-oriented perspective on the
implementation of hard and soft law. Attempts to capture the expansive trend that is
increasingly framing any kind of environmental conflict in climate change terms are
increasingly documented [10,176–185]. This literature, however, does not conceptualise the
phenomenon worldwide beyond the common dichotomy of the global north and global
south and tend to ignore legal innovation of many courts worldwide that were trendsetters
during the first wave of human rights litigation to enforce ESCR and that now increasingly
adopt postmodern ecocentric perspectives [186]. Other authors highlight progress in the
“global south” as something new and rare and even identify climate change litigation
framed in other terms [187]. Others seek to map these experiences, yet rather from a legal
procedural perspective [188].

In contrast, the ecocentric perspective recognises the intrinsic value of ecosystems and
adopts a postmodern approach to sustainable development that values ecosystems not only
as commodities but also as legal entities with rights in order to guarantee their survival
at the benefit of human beings as a species [189–195]. Conceptual frameworks such as
“Earth Jurisprudence” [196–199] “Law and Ecology” [200] or “Community Ecological Gov-
ernance” [201,202] promote this ecocentric perspective. Furthermore, Wild Law [203,204]
is the legal area that develops Earth Jurisprudence and aims at wildlife protection. It is
not self-identified as part of the legal framework of sustainable development because it
rejects the anthropocentric or modern legality perspective that has failed in effectively
protecting the integrity of ecosystems [205]. The UN has timidly recognised this approach
by means of soft law [206], and SDGs 13, 14, and 15 set targets to preserve these ecosystems
without linking them directly to human rights. “Global Environmental Constitutional-
ism” [195,198,207] has identified the evolution from anthropocentric trends in protecting
the environment by recognising constitutional collective environmental rights as funda-
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mental rights or by adopting hybrid approaches between human rights and preservation
of ecosystems, and explicit ecocentric approaches that grant rights to nature.

Progressive legal systems, such as the one of Ecuador, recognise the constitutional
right of Mother Earth and the crime of ecocide, meaning the extensive destruction of
ecosystems, such as large-scale land use that causes deforestation, significant pollution,
or dangerous industrial activity that destroys ecosystems. It is being advocated to be
included in the Statute of Rome of the International Criminal Court (ICC). In June 2021,
an expert panel provided a legal definition of ecocide as a crime against humanity, in
which environmental scholars, traditionally anthropocentric, developed an ecocentric legal
framework [208].

Although the ICtHR [73] recognised the right to a healthy environment by connecting
the San Jose Pact and the San Salvador Protocol, yet also held that the enforcement of the
Cartagena Convention for the Protection and Development of the Marine Environment in
the Wider Caribbean Region, classified as Wild Law, is necessary to preserve human rights.
It represents important progress in the integration of Wild Law with human rights, but it
also shows that ecocentric approaches before human rights courts still have a long path.

Although ecocentric litigation seems to overcome the barriers flagged in the frame-
work of the UNGPs, notably the attribution of responsibility among corporate groups
(piercing the corporate veil) and the acceptance of jurisdiction for transnational complaints,
additional bottlenecks, at least from a legal perspective, emerge: firstly, who holds the legal
representation of ecosystems? In some cases, any person can claim Earth rights (Ecuador
and Bolivia), whereas in other cases, a trustee (usually the state, local communities, or
environmental organisations) holds the representation of ecosystems. It is based on the
Public Trust doctrine, i.e., the trustee holds ecosystems but must ensure its conservation
for future generations [52,169]. Moreover, some landmark cases that grant rights to nature
have already been rendered in India [209,210], Colombia [118,211,212], and even the East
African Court of Justice (EACJ) [213]. Secondly, who has the burden of proof, and what is
the applicability of relevant environmental principles such as the precautionary principle,
the common but differentiated responsibilities, or rules on impact assessment and licences?
This question has not been sufficiently explored yet.

5. Pending Discussions: The Need for a Multidimensional and Victims-Centred Approach

Although civil society participation represents an important aspect of the current
greening of human rights litigation, SEMS do not necessarily follow the conceptual frame-
work of environmental justice that addresses the ecological debt, conceptually developed
mainly by Ecological Economics [139,140,214]. Ecological debt has four dimensions: firstly,
debt originated from the intergenerational unfair protection of environmental rights of fu-
ture generations. Secondly, debt originated by the historical attribution of responsibility for
ecological crises and depletion caused by past phenomena such as colonisation [215,216].
Thirdly, inter-spatial ecological injustice, i.e., the unequal geographical distribution of
ecological risks and adaptation costs and the unequal distribution and unfair exploitation
of natural resources among regions [139,140,217]. Fourthly, the unfair access to informa-
tion and justice [218]. Although SEMS adopting ecocentric perspectives seem to protect
marginalised communities, it is unclear how affected and marginalised communities are
receiving information about their rights [137] and about the greening process of human
rights litigation in their names

The Greenpeace Ten Principles for Corporate Accountability (2018) addressed the core
challenge of SEMS’ legal claims in terms of the UNGPs: states should prevent the GVCs
under their control from carrying out activities that threaten the environment or human
rights abroad if they are forbidden in their jurisdiction. Moreover, states should provide
access to remedy to victims of transnational harms even in their respective jurisdictions.
However, this new trend (either anthropocentric or ecocentric) of greening human rights
litigation does not seem to focus on access to effective remedies to actual victims. Likewise,
SEMS are less concerned with other environmental conflicts such as biodiversity loss or
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unfair commercial practices known as “biopiracy”, which refers to the illegal and unfair
appropriation of genetic resources and related traditional knowledge without sharing
the benefits of their exploitation with local communities [219,220]. SEMS, likewise, do
not seem concerned about affected persons that result from policies such as degrowth or
circular economy.

Looking back at the previous waves of human rights litigation, in the first wave of
ESCR justiciability, the effective remedy consisted of the provision by the state of the basic
needs to have a dignified life. The concern regarded how activist courts would be able to
decide on budgetary and social policies and why they did not consider the scarcity of public
resources when granting these rights. The remedy sought in the second wave of human
rights litigation, developed in the framework of the UNGPs, has been the availability
of (inter)national judicial mechanisms to claim an effective remedy for business-related
adverse impacts. The focus has mainly been on how courts can accept jurisdiction and
whether they guarantee effective remedies according to the criteria proposed by the UNGPs.
From a legal perspective, a case law analysis can provide a certain level of information
about the type of remedy granted, but this would depend on the specific jurisdiction
or even on a court, which seems a very complex task. An empirical assessment of the
compensations provided by the ECtHR flagged the limitations of evaluating case law that
grants remedy in human rights violations. The difficulties start with the data collection
and with the definition of the types of remedy and its scope, as each remedy can redress or
compensate several types of violation of several types of rights. Therefore, the effectiveness
of the remedy depends on multiple variables, such as the concrete circumstances, the type
of abuse, and the type of right violated that go beyond a legal positivist analysis [122,221].

The few studies on the third wave of human rights litigation have focused on identi-
fying the legal claims (procedures), but the remedies provided are unclear, also because
many of these claims are still in course. Contrary to the first and second wave of human
rights litigation, claimants of green human rights litigation or of ecocentric claims are not
necessarily affected persons or rights holders, and therefore, the complexity of defining
the scope of effective remedy increases. If concrete sanctions are the obtained remedy, in
many cases, empirical research shows that sanctions for business-related human rights
or ecological harms are usually fines, but they did not provide redress for gross human
rights abuses because they lack deterrent power or public condemnation of the perpe-
trators [222]. Furthermore, sanctions are not earned by the affected persons but by the
states. Non-monetary sanctions can guarantee non-repetition of abuses when reputation is
affected or when specific targets are ordered. Structural remedies may nudge GVC leading
companies and policymakers, but they do not necessarily represent an effective remedy
either [122]. This was the measure ordered recently by the German Constitutional Court.
Besides preserving the ecosystems (mainly) for future generations, actual victims suffering
from ecological damages or from environmental measures are, in general, not visible in the
state where the claims are brought, and even less so in poor countries.

Therefore, the challenges of the second wave of human rights litigation regarding the
guarantee of having access to an effective remedy still remain. Moreover, the attribution of
responsibilities among the members of the GVC also requires a technical assessment to see
whether the measures adopted by courts guarantee just satisfaction for affected persons
and whether the measures ordered are efficient to prevent, mitigate or adapt to ecological
damage. Although the decisions on climate change litigation are an important way of
nudging policymakers and economic actors, this does not mean that all these judgements
on climate change attribution or protecting ecosystems effectively collaborate in filling
governance gaps and may or may not have a waterfall effect on access to remedy for
victims of ecological harm. SEMS are also claiming compensations when they request the
protection of ecosystems, yet it remains unclear how they estimate the damages and who
will benefit from these compensations. In The Netherlands, for instance, affected persons
are only required to opt out, but it is unclear who will benefit from these compensations
and how the court calculates the distribution of the amount between present and future
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generations. The judgement held that the affected persons protected were only residents in
The Netherlands. As a result, greening human rights litigation is increasing the uncertainty
about the concept and scope of effective remedy that already existed under the Pillar III of
the UNGPs, and it is even becoming a black box in climate change and ecocentric litigation.

Another challenge for victims is the increasing power of SEMS and its fragmented and
non-regulated action. New actors beyond NGOs, such as the World Wildlife Fund or World
Bank Global Forest Alliance, are becoming GVCs of this greening activism. Although the
victory of this third wave is positive for protecting ecosystems and will seemingly be more
effective in holding corporate groups accountable for transnational adverse impacts on
human rights and ecosystems, some structurally unfair situations remain. Marginalised
communities do not seem to have a voice in the way human rights are greening and may
even be negatively affected, as in cases where orders to protect ecosystems have evicted
communities. Courts have protected vulnerable communities in some cases, such as in
Kenya [223] or Colombia [224], but in other countries, they have been evicted, such as in
Uganda [225] or India [226]. Countries depending on targeted commodities such as oil,
palm oil, or coal need to search for radically new sources of income for development, as
well-intentioned policies such as ‘degrowth’ are sometimes implemented at the cost of
vulnerable populations. For these victims, how and which type of remedy they can claim
(obtain) is still a major gap, and how favourable judgements in cross-border conflicts will
be enforced remains uncertain as well [122,227]. Moreover, the adverse impacts of climate
change on human rights have not been properly analysed [136].

Therefore, two main points need to be on the radar. Firstly, effective access to justice
is in itself a fundamental right recognised by the International Human Rights Bill and
other regional conventions [31,36] (Art. 47, 51 and 52.3) [39,228] (Art. 6(1), 13, 35, 46).
Future research about the concept and scope of the effective remedy is needed. The concept
of remedy is used as a synonym of the availability of legal recourses to grant access to
justice. It is also used as a synonym of reparation that may consist of restitution (redress),
compensations, injunctions, sanctions, or guarantees of non-repetition. Although the
remedy as a synonym of remediation is the core content of Pillar III of the UNGPs and of
other legal frameworks such as transitional justice, its scope has not been addressed by
any binding rule. Only the non-binding, “Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law.” (The Van Boven
Bassiouni Principles) have detailed its scope [46,122,229]. The literature does not have a
clear approach to remedy either, although few authors distinguish between the procedural
and the substantive components [98,230] (pg. 7), however, the procedural part, access to
justice, is a human right in itself. Therefore, the distinction between access to justice and
access to effective remedy seems more adequate [122] (pg. 354).

Secondly, independently of the fora, the attribution of responsibility, particularly in
transnational conflicts, is another key legal challenge that requires technical and scientific
evidence, such as in climate attribution that needs reports from places where monitoring
activities are not realised, as is the case in many developing countries [174,231,232]. How
to equally distribute the benefits of clean production worldwide [233] or how to attribute
liability in cases of outsourcing carbon emission inside a GVC [234,235], a topic that is
central for the implementation of the Shell judgement, needs an assessment beyond the
human rights framework. If these aspects are neglected, greening human rights litigation
may result in a Dutch disease, a term that became universal in economics to describe
the economic problems that states encounter when a specific economic sector (ironically,
natural resources exploitation) develops rapidly at the cost of other economic sectors. It has
been considered as a paradox because the suitable results of an economic sector can cause
adverse impacts on the economy. In this case, the victory of public interest or ecocentric
litigation that fights climate change, mainly caused by natural resource exploitations, is
positive. However, its implications for actual victims or marginalised communities affected
by climate change, but also by environmental policies targeting sourcing countries highly
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dependent on these products, are unclear. The Dutch court ruled for the whole value chain
of Shell, but at the benefit of people living in The Netherlands. What can happen in the
short term to other communities is not part of their assessment.

6. Conclusions

This article sought to contribute to the conceptualisation of human rights litigation and
to the understanding of how the third wave is greening human rights to allow collective
claims to protect the Earth as a response to persisting legal bottlenecks that prevent holding
states and leading companies of GVCs accountable for transnational ecological harms. It is
also a response to the fact that 10 years after the adoption of the UNGPs, no concrete results
have been realised in terms of holding companies and home states of leading companies
accountable for transnational human rights abuses, which in many cases are the result of
adverse ecological impacts.

The article also explains how the third wave of human rights litigation, which fol-
lows the previous waves that claimed the justiciability of ESCR and the extraterritorial
attribution of responsibility of state and non-state actors in business-related human rights
abuses, is evolving in a highly fragmented normative, economic and social context. These
three waves of human rights litigation result from the synergy of social and judicial ac-
tivism based on progressive non-binding principles and guidelines (soft law) seeking to
nudge policymakers and economic actors to fill governance gaps related to global justice.
Innovative legal instruments, such as the use of collective claims in the name of public
interest, or artificial constructs such as future generations or Mother Earth as a subject of
rights, have been possible in the fragmented orders where courts are operating. Although
this can be a positive trend, the consequences for actual victims, particularly marginalised
communities in poor countries, are unclear. The current wave that greens human rights
litigation respond to the gaps of the UNGPs in environmental matters. However, green
human rights litigation needs to assume a victims-centred approach, independently of the
procedural limitations of Pillar III of the UNGPs, of public interest actions, or of the good
intentions of ecocentric approaches.

Although the dominant literature considers, as innovative, the courts located in
Europe (and particularly in The Netherlands), they are not concerned with the world
population. Greening human rights, as in the case of the Dutch judgement that orders the
Shell corporate group to reduce their carbon emissions, represents an important victory
because it holds the group accountable for its value chain, but it also represents a move that
not necessarily guarantees alignment with the third pillar of the UNGPs, particularly of
marginalised communities that do not have a voice and do not know that SEMS act in their
name. The Dutch court highlighted that claiming protection for the world population is not
admissible, as they only address concrete effects for present and future citizens from The
Netherlands. This is, the responsibility of the Corporate group is to reduce the emission in
the whole chain operating worldwide, but the beneficiaries for the court are the citizens
from The Netherlands.

Activist courts in other countries such as Colombia, India, South Africa have been
adjudicating in favour of vulnerable communities and protecting the planet before the
landmark cases from The Netherlands. The third wave of human rights litigation needs
to move outside developed countries to overcome another problem of the UNGPs, which
focus on bringing claims to courts from home states of leading companies of GVCs that are
also the drivers of globalisation, with the argument that courts in host countries are not able
to guarantee access to an effective remedy. However, delocalising the claims also represents
an obstacle to obtaining effective remedies, particularly for marginalised communities, as
it adds complexity and costs to the procedures.
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