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Abstract: We examine why India’s Supreme Court has selectively intervened to enforce environmental
laws. While the Indian Judiciary has substantial political insulation, judges recognize the need for
tactical balancing to preserve the legitimacy of their institution. We examine four cases: judicial
interventions to check water pollution from tanneries and to phase out diesel engines, and judicial
non-intervention to prevent degradation of wetlands and to check crop burning in states adjacent to
Delhi. We suggest that judges intervened to correct enforcement failure when they do not anticipate
pushback from organized constituencies. Where judicial action imposes costs on a large number of
actors and motivates protests from organized groups, the justices have tended to overlook enforcement
failures. In sum, in spite of political insulation, judges remain attentive to the popular mood and
interest-group politics.
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1. Introduction

The Judiciary is a co-equal branch of the Government, tasked with interpreting the law. While
the doctrine of separation of powers assumes that the courts” decisions will be duly obeyed and
enforced by the other branches of government, this is sometimes not the case. Scholars note instances
of enforcement failures where the Executive fails to enforce judicial decisions either because it does
have the resources to do so or because it believes that the political and economic costs of enforcement
far outweigh the benefits [1-7].

However, what if such enforcement failures (that is, the Court’s judgment is not being enforced
by the Executive) are not pushed under the carpet but explicitly brought to the attention of the courts,
either suo motu or in response to petitions from concerned citizens or interested parties [8,9]. Faced with
this direct and open challenge to their authority, how should the judicial branch respond? While the
Judiciary in most countries has some level of political insulation [10]—such as lifetime tenures in US
federal courts, or the difficult process of impeaching Supreme Court judges as in India—we expect
judges to be carefully attuned to the political, economic, and social implications of their rulings [11].
This is because judges are socially embedded political actors [12] that seek to preserve the legitimacy
and therefore, the survivability of their institutions [13].

Consequently, judges have three choices. First, the court does not compel the Executive to correct
enforcement failure, either because it feels that efforts will fail, or it does not want confrontation with
the Executive. Second, the court takes the Executive to task and demands that the laws and decisions
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be enforced. However, there is a third hybrid route of tactical balancing where the Judiciary demands
enforcement but only selectively so [13].

Tactical balancing responds to two competing rationales. Courts probably recognize that
institutional authority is preserved only when it is exercised: the “use it or lose it” dictum. However,
they also appreciate that overstepping certain social and political bounds can invite political backlash,
even when the exercise of the authority might be legally correct. This backlash can undermine both the
institution’s formal and informal authority. Hence, as strategic actors, we expect courts to selectively
assert their authority. Applying Kapiszewki’s argument of tactical balancing to the Indian context, we
examine how the Indian courts have done so.

Specifically, drawing on environmental law cases from India of judicial assertion and non-assertion,
we suggest that judges implicitly work from some sort of cost-benefit calculus from an institutional
perspective, especially focusing on the political costs of correcting enforcement failures. We find that
in the face of systematic and concerted opposition from entrenched and powerful interest groups, they
probably appreciate that the Executive might be powerless to enforce judicial rulings, even if the courts
insist that it does so. Recognizing the limitation of state power over societal actors [14], and the need
for the state to find accommodation with powerful interest groups, judges may decide to overlook
enforcement failure.

Why study India and why environmental cases? We believe that our exploratory study of
Indian environmental jurisprudence offers important insights about judicial politics in the context
of a developing country and how political and social factors shape what the Judiciary can and
cannot do. Decisions made by Indian courts in environmental matters have increasing relevance
to both transnational jurisprudence and one-sixth of the world’s population and have been cited as
advancing the cause of environmental concerns globally. Moreover, studying the Indian Supreme
Court’s jurisprudence reveals critical insights into judicial decision-making of a court which has been
called “the most powerful court in the world” [15] as well as “one of the most accessible high-courts in
the world” [16]. However, as we suggest in our paper, this most powerful court recognizes its socially
embedded nature and the limits to its authority.

Unlike many other areas of law, environmental cases inherently involve multiple stakeholders
with multiple interests. Environmental cases, therefore, reveal how the courts struggle to balance
issues of rights, economics, justice, public interest, and ecological concerns. Moreover, although
environmental cases often invoke issues of public interest, the “public” is usually not a party before
the court; this requires the courts to appoint themselves as guardians of the public weal, a position
that departs from the usual conception of objective and neutral judges. Environmental cases are
also characterized by the fact that there is often an overlap between violators of the law and those
responsible for enforcing it—as some of the cases below indicate, environmental jurisprudence is
rich with cases of the Executive either violating or not complying with the law. However, since the
courts do not have a separate enforcement arm, the Executive is also responsible for enforcing the
courts’ orders. This creates an especially interesting conundrum for the court because it involves a real
risk that the Executive might simply refuse to enforce judicial rulings and thus invite a direct clash
between the two branches of the Government. Thus, our focus on India and environmental cases offer
a theoretically rich exploration of Kapiszewki’s theory of tactical balancing.

The challenges to the Judiciary might come from several sources. For example, Mark and Zilis [17]
note how the Judiciary perceives and evaluates institutional threats from the legislature. Further,
drivers of selective enforcement might depend on regime type. For example, in the context of China,
Stern [18] examines the notion of political ambivalence to show how Chinese judges sometimes go
beyond the legal doctrines and look for political approval from above before deciding on the cases.

Our paper also engages with broader research on enforcement failures. Attempts to correct
enforcement failure through judicial intervention and not through political processes such as social
movement pressure or through the ballot box are common in contemporary times [19]. In Latin



Sustainability 2019, 11, 7234 30f18

American countries such as Colombia and Argentina, the “judicialization of protest” has allowed
disadvantaged stakeholders to access the courts [20-22].

But this strategy has a downside, as noted by the critics of rights-based advocacy [23,24]. In the
rights-based world, political questions are arbitrated by courts [8,25]—this leads the courts to sometimes
take an expansive view of the law, leading to the creation of new judicial doctrines [26,27]. One of
the most prominent of these is judicial activism or the perception that the courts go beyond their
traditional role of finding and declaring law, towards making law and mandating the manner in which
it should be enforced—issues which are seen as being within the competence of the legislature and
Executive under the traditional separation of powers doctrine. The issue of limits to judicial power has
been the subject of heated debate in India. While some seek to make a distinction between “active”
and “activist” judges (with the latter coming in for opprobrium), others have criticized both judicial
overreach as well as judicial unresponsiveness [28-32]. We discuss the issue in more detail in a later
section on environmental adjudication in India.

Enforcement failures are ubiquitous in India across issue areas. A lack of enforcement sometimes
leads India’s Judiciary to intervene, often in response to public interest litigations, whereby citizens
directly approach the court to compel the Executive to correct the enforcement failures [33]. Since the
1980’s, an increasingly assertive Indian Judiciary has directly intervened to correct enforcement
shortfalls but has done so only selectively. Our paper focuses on the potential reasons for the Indian
courts’ selectiveness in the face of enforcement failures in environmental cases.

We examine four cases of judicial assertion and non-assertion regarding enforcement failures.
While we do not test a causal argument, a variation in the dependent variable, judicial assertion,
allows us to probe how the independent variables contribute to it [34]. We recognize that scholars
working with the comparative methods adopt other approaches to assess the correlation between
variables. Thus, the case selection could be informed by approaches which either focus on variations
across cases (as in the method of difference, MSSD) or commonalities across cases (as in the method of
agreement, MDSD).

Two cases examine the Indian Judiciary’s intervention to correct Executive inaction in the context
of water pollution in the Kanpur Tanneries case and air pollution in the Delhi Diesel Ban case. In both,
while responding to public interest litigation, the courts issued sharply worded orders directing the
Executive to enforce existing laws and the courts’ decisions, in spite of administrative reluctance to do
so. For example, in the diesel ban case, the Judiciary outlined the implementation plan by mandating
(inter alia) that Delhi’s transportation fleet switch from using diesel compressed natural gas (CNG).

However, in two other cases, the Judiciary has chosen to look the other way although the Executive
has manifestly not complied with its orders. The first case concerns the protection of wetlands where
the Executive has disregarded multiple judicial directions to demarcate the wetlands. In the second
case, the Judiciary has chosen not to use its considerable powers to compel the Executive to stop crop
burning in states close to New Delhi—an activity that causes severe air pollution in Delhi each winter.
Using these four cases, our exploratory study examines the possible reasons for varying level of judicial
assertiveness by drawing on the theory of tactical balancing.

2. Selective Assertiveness and Enforcement Failures: Theoretical Perspectives

The issue of selective judicial intervention to correct enforcement failures is not unique to India.
A rich literature documents how judges vary in the exercise of judicial assertiveness [35-38] to correct
enforcement failure, the influence of public demands on judicial action and the degree to which strong
public support affords the Judiciary space to push back against the Executive [12]. In Italy, judges took
an active role in fighting against corruption in the Executive and legislative branches [39] while in
China, judges have tended to defer to the Executive [40]. In Mexico, the courts appear to be selective in
their intervention in politically charged cases [41,42].

Why the selective assertiveness? Scholars recognize the limits of state power in relation to societal
actors [14] and why this leads to non-enforcement of rules by the Executive. These issues are salient
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in the literature on failed states [43-45] and areas of limited statehood [46]. There are at least three
categories of explanations for enforcement failures. First, enforcement shortfalls reflect endemic
corruption [47]. Laws often provide good leverage for regulators to harass those regulated and extract
bribes and gratifications. Poorly paid regulators are often willing to look the other way and not
crack down on illegal acts. While the above research emerges from the literature on administrative
enforcement, it might offer insights to understand for judicial inaction to compel the Executive to enforce
the law. For example, could the courts’ failures to address enforcement failures reflect corruption
within the Judiciary? While there is some evidence to suggest that the Indian Judiciary is not immune
to issues of corruption [48], in the absence of robust research, it is hard to make a case that judicial
corruption motivates courts to overlook Executive inaction.

Second, even if the Executive is honest, it may not have the capacity to enforce complex laws [49,50].
These capacity deficits can range from their lack of technical expertise to budgetary issues. In numerous
cases, Indian courts have cited their deference to the Executive on matters of technical complexity
by either setting up committees or granting the Executive more time to enforce a ruling or a law.
However, courts have not been consistent in their approach towards such cases. Furthermore, the issue
of technical complexity often arises before the courts pass a judgment: we are focused on cases where
courts have ruled, the Executive has not enforced the rulings, and the courts have only selectively
insisted that the Executive enforce its rulings.

The third explanation, and the focus of this paper, highlights the political incentives facing
regulators. While the Executive may enact regulations, often in response to policy crises, its enforcement
incentives erode if the regulations are opposed by well-entrenched interest groups [51,52]. As social
actors, judges are not oblivious to this political reality when they are called upon to address enforcement
failures. As we discuss in this paper, judges might recognize that the state simply does not have the
coercive capacity (or is not willing to exercise it) to enforce these laws and that forcing the Executive to
act might redirect the public wrath from the Executive to the Judiciary. Thus, instead of forcing an
issue and losing face, the judges seek a tactical retreat by not seeking to correct enforcement failure.

Scholars note regulations are susceptible to counter pressures especially if they impose concentrated
and visible costs on specific constituencies but create less visible benefits for a large number of
people [53]. The opposition to environmental regulations, and more recently to climate policies, falls in
this category [54]. At the local level, land use and zoning regulations often provide fertile ground for
the backlash against regulators, as is being witnessed in the city of Delhi. The expectation that the
Judiciary will be sensitive to such political considerations could result in the court not obliging when
some groups ask the courts to compel the Executive to enforce laws. This, in part, is due to the desire
to avoid the concerted backlash that might get redirected at them. While judges often have higher
levels of political insulation against the popular mood, nevertheless, they probably evaluate the issue
not only on its legal merit but on its politics as well given that courts are likely to be aware of the social,
economic and political costs of their decisions [12].

Theoretically, our paper draws on Kapiszewski’s work on tactical balancing [13]. Kapiszewski
suggests that judges take into account six considerations: (1) their own ideology, (2) judicial institutional
interests, (3) elected branch preferences, (4) the possible economic or political consequences of their
decision, (5) popular opinion regarding the case, and (6) the law and legal considerations. We apply
this framework in the Indian context focusing on a subset of factors that are most relevant for the
Indian case.

While several aspects of Kapiszewski’s framework are directly relevant to the cases we study, not
all factors are relevant to the Indian context. For example, judicial ideology is not relevant because
the conservative-liberal jurisprudence paradigm is not translatable to the Indian context. India does
not have sharply differentiated schools of judicial thoughts/approaches that reflect specific ideological
positions. Unlike the US, Indian Supreme Court judges are named by a collegium of peer judges and
not nominated by the Executive. There is no Senate (the Upper House) confirmation process.
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Similarly, the preferences of elected branch preferences do not appear to be determinative. This is
possibly explained by the courts’ relative insulation from the political branch discussed earlier in the
article since this has meant that the courts do not necessarily have to be deferential to elected branch
preferences. The cases also reveal that while law and legal norms are both relevant and relied upon
by the courts, they do not necessarily appear to be determinative for two primary reasons. First, the
courts possess considerable discretion in their choice of applicable law as well as in their ability to
interpret and even create law and remedies in environmental matters. Secondly, in numerous cases,
courts have similar legal and factual bases to come to a different conclusion, thus indicating that the
basis of differentiation is rooted in judicial discretion rather than being rooted in law and legal norms.

In addition, we find that the judges in these cases appear to be taking the locus of the enforcement
authority into consideration prior to a decision on whether to assert their authority and compel
compliance. We thus extend Kapiszewski’s framework by suggesting that courts are more likely to
assert themselves if they see the enforcement authority as being discrete and having the capacity to
enforce the courts’” orders. In a federal structure like India’s, coordination failures within the different
executive levels are endemic and can severely impede the implementation of the courts” orders.

3. Enforcement of Environmental Laws in India

As a federal country, India’s Constitution divides legislative and administrative competencies
between the Centre and the states. This division is demarcated in three separate lists in Schedule VII
of the Constitution with the Central Government possessing “residuary” powers of legislation that
allows it to legislate on any subject not expressly enumerated in the state (List II) or concurrent lists
(List IIT) (Article 248).

A multiplicity of laws governs the management and prevention of pollution in India. “Pollution”
in India is a subject that does not expressly appear in any of the constitutional lists mentioned above
although “public health and sanitation” and “water” are both detailed in List II as State subjects—thus
indicating that the states would have the sole legislative competency to enact laws on these areas.
However, by creatively working the legislative process, the Central Government drafted national
legislation on both air and water pollution in the 1970s and 1980s.

In the case of water pollution, the Federal Government used a constitutional provision which
allowed it to legislate on a state subject when at least two states requested such a law, a fact that the
Water (Prevention and Control of Pollution) Act, 1974 (the Water Act) duly notes. The Water Act also
defined water pollution and established a Central Pollution Control Board (CPCB) with subsidiary
state pollution control boards (SPCBs) in each state.

In the case of air pollution, the Central Government used a different constitutional provision—one
that gives it the legislative competence to pass any law to implement international agreements, even if
the subject matter of such a law would otherwise infringe on the division of legislative competencies.
The Air (Pollution and Control of Pollution) Act, 1981 (the Air Act) thus states that it was passed
in furtherance of India’s international commitments under the Stockholm Conference. The Air Act
empowers the CPCB established under the Water Act to also prescribe air quality standards in
consultation with the state governments and gives the State and central boards the authority to prevent,
control, and mitigate air pollution. Ordinarily, the CPCB is under the direct authority of the Central
Government and the SPCBs must act as per directions from both the respective state governments as
well as the CPCB.

The third critical legislation in the Environment (Protection) Act, 1986, (the EPA) which was
passed by the Central Government using a rationale as the Air Act—that is, to implement the decisions
taken at the Stockholm Conference in 1972. The EPA is primarily a framework law that gives the
Central Government wide-ranging powers to draft rules for protecting the environment and controlling
pollution. The EPA also contains enabling provisions for the establishment of statutory committees
that can provide technical expertise and specialized advice. Such committees can play a critical
role in cases since the courts often rely on them for advice and also for overseeing and monitoring
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the implementation of the courts” orders. For example, in the context of the CNG case, the Central
Government established a committee under the EPA, the Environment Pollution (Prevention and
Control) Authority, that had representation from all the major stakeholders involved. The Authority’s
composition and expertise would lead the Supreme Court to rely on it as a fact-finding commission in
the case [55].

In spite of having a number of laws, some with fairly stringent provisions, it would not be
incorrect to say that they have frequently been honored in the breach. This is in part due to the nature
of environmental laws themselves. They are generally non-self-executing and require policies and
legislation coupled with the political and administrative will to be fully realized.

While the Supreme Court of India has ruled that the Centre and the states are, in most circumstances,
constitutionally co-equals, they have overlapping authorities and competencies in many environmental
statutes. Regular and keenly contested elections at both state and federal levels raise the risk of parties
being beholden to multiple special interests whose preferences often run counter to some environmental
laws. Given that pollution tends to be a multi-source phenomenon that requires coordination across
administrative boundaries, it necessitates the cooperation of numerous bodies, each beholden to
distinct pressure groups. This suggests that enforcement failures at the administrative level might arise
from at least two areas—one, from the diffusion of authorities with often overlapping jurisdictions
over various pollution-related matters; and secondly, from the various interest groups that influence
policies at different levels. When all bodies are co-equal, it becomes easy to blame the other for inaction
and leave it to the courts to force the other parties to comply (as we discuss later in the context of the
wetlands and the air pollution cases).

It is in these circumstances that the Judiciary’s role becomes especially significant. Research
suggests that judicial roles can be critical in issues where the “solutions” involve the imposition of
significant political and social costs [9,56]. This is particularly true in countries such as India where the
Judiciary commands wide deference—the political parties charged with implemented an unpopular
court order can avoid taking responsibility for the decision by placing the blame for it squarely at the
courts’ doorstep.

4. Environmental Adjudication in India

India’s Judiciary has a unified hierarchical structure that places the Indian Supreme Court at the
apex of the judicial system. The Supreme Court enjoys far-reaching powers and its judgments are
legally binding on all authorities within the country. The Constitution privileges the Supreme Court
and guarantees its independence while giving it far-reaching powers—for example, Article 141 of the
Constitution states that the “law declared by Supreme Court shall be binding on all courts in India”
and Article 142 of the Constitution states that “the Supreme Court [ ... ] may pass such decree or make
such order as is necessary for doing complete justice [ ... ]”. There is widespread acceptance that the
Supreme Court’s decisions have the weight of law and in the absence of a later intervention by the
legislature, hold ground as the applicable legal provisions on the subject.

The courts have long been active in environmental matters in India with the most significant
jurisprudence emerging from cases dating from the 1980s onwards. Rightly or wrongly, these decisions
cemented the courts” “
litigations, relaxed the rules of standing (making it easier for affected persons and concerned citizens to
approach the courts), and also began articulating important environmental principles to guide policy
and decisions in the country [57,58]. Thus, the courts’ role has slowly transformed from being primarily
geared towards settling disputes towards one that actively attempted to manage and prevent the issues
at hand, very often through a device known as a “continuing mandamus”. This refers to a mechanism
used by the courts to monitor Executive implementation and enforcement. It is most frequently used
by the Court to pass a series of interim orders and to ask parties to report on compliance with these
orders in lieu of passing a final decision (Sahu, 2008).

activist” reputation since they, inter alia, introduced the concept of public interest
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Environment and health came to be seen as a related cluster of rights and the courts have
acknowledged that a right to clean environment, clean air and clean water is an intrinsic part of a
right to health [59]. From 2010 onwards, India has also established the National Green Tribunal (NGT)
which is a specialized environmental court established under the National Green Tribunals Act, 2010.
The NGT has been given the jurisdiction to hear civil cases arising out of seven specified legislations
(including the Air Act, the Water Act, and the EPA) and appeals from the decisions of the NGT are made
directly to the Supreme Court. The establishment of the NGT has given a further impetus to “green
jurisprudence” in India. For example, in 2016, the NGT declared a state of “environmental emergency”
in response to Delhi’s air crisis with the tribunal noting that “the states owe a constitutional, statutory
and public law obligation to provide to its citizens at least breathable if not absolutely clear air to
breathe” [60].

The courts’ decisions have, however, have met with some criticism. On the one hand, the Judicial
Forum is seen as the last recourse for accessing and enforcing environmental rights and court orders
have had far-reaching impacts on improving the state of the environment within the country. Arguably,
the role of courts in India has also been to emphasize urgency and the need for immediate action in
environmental matters. A lesser appreciated role of the courts has also been to provide political cover
for parties who might need to take electorally unpopular steps—rather than take responsibility for the
action, the Government of the day has often preferred to take the stance that it is merely carrying out
the court’s orders even in cases where the courts have only directed the implementation of existing
government policy (Narain and Bell, 2006). In this assessment, courts have been instrumental in
improving the state of the environment within the country by ordering that the Government implement
existing policies, and in some cases, to frame new policies. For example, in the recent spate of cases
concerning air pollution in Delhi, it is significant to note that the Supreme Court has tried to ensure that
the Government remains the policy-maker. For example, in the case of the Graded Responsibility Action
Plan (GRAP) 2017 (which intends to trigger a series of responses in the event of elevated air pollution
levels), the plan was initially proposed by the Central Pollution Control Board (CPCB) [61] and then
approved by the Supreme Court. This plan vested the Environmental Pollution Control Authority
(EPCA), a statutory committee under the EPA, with the power to oversee the GRAP’s implementation.

On the other hand, scholars view the Supreme Court as having a “middle class bias” [62], as well
as its propensity for “judicial over-reach” [63]. Critics have accused the courts of undermining the
principles of separation of powers. For them, courts are not the proper forum to determine matters of
polycentric governance [3]. These political and policy issues should be handled by the Executive and
legislature because they require a necessary balancing of competing political interests. The very nature
of such activities indicates that some people will be left worse off than before and hence, democratically
elected institutions are best placed to determine such a policy prioritization.

Examining the cases in which the Judiciary has taken action or has refrained from doing so
offers important insights into judicial thinking. In the cases examined below, we argue that judicial
intervention might well be conditioned on whether the Judiciary perceives that political backlash
to their judgment is manageable—for example, when the judicial actions impose concentrated costs
on a few actors or when a larger section of the population actively supports the courts” intervention.
To illustrate our argument, we examine four environmental cases in the following sections. The first
two cases outline instances where the Judiciary has insisted on correcting enforcement failure and while
in the latter two, the Judiciary has actively refrained from doing so. This discussion is summarized in
the Table 1 below:
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Table 1. Enforcement: Summary of Case.

8 of 18

Kanpur Tanneries

Delhi Compressed

Natural Gas (CNG) Wetlands Case

Delhi Crop Burning

Interest group support

Active support from
environmental groups for
enforcement; strong and
unified public opinion

Active support from
environmental groups for
enforcement; strong
public opinion

Opposition from organized

constituency asking against

enforcement; not salient in
public conversation

Strong opposition from framer’s lobbies.

Public opinion split; publics in polluting

states oppose enforcement while in Delhi
enforcement is demanded

Authorities involved in
enforcement

Primarily local government

Government of National
Capital Region of
Delhi state

Central and multiple
State authorities

Central and multiple State authorities

Significant economic
repercussions of the decision

Cost concentrated on a
small number of
tannery owner

Costs concentrated on
transport operators

Costs are widespread and
across multiple states

Costs are widespread, across
multiple states

