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Abstract

:

This paper aims to identify the key components of a modern mining regulatory framework and examines the extent to which the Vietnamese context reflects these characteristics. Through detailed observation of two research locations in Vietnam—Phuoc Son and Bong Mieu—the paper investigates how national policy operates at a local level. Findings show that, over the past decade, the Vietnamese Government has initiated substantial reforms to the regulatory frameworks governing mining, with the central objective to attract foreign direct investment (FDI). However, it has become apparent that these reforms have numerous deficiencies and loopholes that have led to a range of unintended economic, social and environmental consequences. To cope with challenges such as rent-seeking, limited capacities and capabilities of government staff, failure of institutions and neglect of local communities, policy makers will need to think differently and strategically about the mining industry and how regulations are implemented. Only by addressing these weaknesses will the path be paved for the sustainable growth of Vietnam’s mining industry into the future.
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1. Introduction


It has long been acknowledged that resource abundance does not necessarily deliver on the promise of higher economic growth and improved social condition. Lack of transparency and accountability relating to mining revenues is often attributed to poor governance, political instability and corruption [1]. However, the underlying causes of the ‘resource curse’ are complex and in many instances, sustainable growth and development in resource-rich developing nations has all but failed [2]. To avoid repeating history, regulatory frameworks governing extractive industries in developing nations are required to promote principles of sustainable development [3]. Social scientists and international development organizations Worldbank [4], Cameron and Stanley [5] have worked to improve such frameworks to attract more investments in the mining sector [6] while promoting sustainable development principles to enhance livelihoods, reduce poverty, and ensure ecological health [3]. Debate over the most appropriate regulatory structure persists but, as Onorato et al. [7] argued, modernization of regulatory frameworks [or a Modern Mining code (MMc)] is necessary to ensure fair, transparent, and sustainable outcomes from mining [7].



The notion of a MMc is of particular importance in the developing world where mining has played a crucial role in recent economic growth, but where systematic regulation of the industry has been less successful. For example, in Vietnam, mining accounted for 11% of Gross Domestic Product in 2014 [8] however, conflict over revenues, social upheaval and environmental degradation have plagued the industry [9]. The Government has faced challenges in appeasing commercial mining interests, as well as local stakeholders [10] and, over the past decade, mining governance in Vietnam has experienced extensive reform, with a focus on fostering investment and international competitiveness. New regulations provide guidance for balancing foreign venture and public sector revenue streams [11] yet, deficiencies have been identified that impact both governance structures and sustainable development [4]. For example, Murfitt [12] and MONRE et al. [13] suggest that current regulations are overly complicated and have resulted in inconsistencies in how policies are interpreted and applied. High levels of taxation lead to Government agencies working to ‘safeguard’ their piece of the revenue pie [12] with a bias towards State-owned Enterprises (SOEs) [4] and a disregard for local communities [13]. There is concern that Vietnam’s attempt at a revised regulatory framework (or MMc) has not resulted in fair, transparent, and sustainable outcomes for its people.



Onorato et al. [7] have noted that nations with a successful and sustainable mineral sector have adopted “well-articulated policies and legal institutional frameworks which support small and large scale mining operations without imposing uneconomic fiscal burdens” (p. 14). To this end, a MMc should account for the following essential elements: A defined scope of law and institutional framework, participation from all stakeholders, access to mining activities and security of tenure, clarity of obligations of all parties, and adoption of best practice for addressing environmental and social issues [7]. However, the concept of a MMc remains abstract and questions persist concerning what constitutes a well-articulated MMc? Furthermore, once articulated, there is a paucity of approaches for examining the extent to which a country like Vietnam adheres to a modern regulatory structure.



To address these issues, this paper aims to identify the characteristics of a modern mining regulatory framework (MMc) and examine the extent to which the Vietnamese context reflects these characteristics. To do so, we first provide a short review of regulatory reform in the mining sector followed by an overview of the MMc concept. Next, we examine Vietnam’s current regulatory structure through the lens of an MMc. We then consider the situation of two locations in Vietnam—Phuoc Son and Bong Mieu—as a means to examine how national policy is reflected at a local level. Finally, a discussion is provided concerning how Vietnam’s mining regulations are applied, violated and enforced with a reflection on how conditions may be improved.




2. Mining Regulations in Vietnam and Beyond


2.1. Towards a Modern Mining Code


Over the last century, mining regulations in developing nations have focused on either enhancing state control of resource revenues or private sector independence [14]. Between the 1940s and 1970s, the former became the precedent with a major focus on concentrating control with the state resulting in an oversight of critical issues including resource rents, job generation, technological transfer, and socio-economic development [14]. By the 1980s, the pendulum had swung the other way with an enhanced focus on reducing state control [14] in order to promote investment, increase job creation and unlock economic growth [15,16]. However, the emergence of the ‘sustainable development’ agenda (see Brundland Report) in the 1990’s, placed renewed pressure on development practices calling for economic growth whilst maintaining environmental resources for future generations.



To ensure environmental protection under an agenda of ‘sustainable development’, environmental impact assessment (EIA) became widespread practice [17] however, the process initially lacked a human focus later countered by a global push for the rights of Indigenous peoples [18]. The right to free, prior, and informed consent (FPIC) [18] argued that Indigenous peoples had land rights that were often usurped by Governments for the benefit of mining [19]. Reflection on industry practices in the last decade has led to a strong focus on Corporate Social Responsibility (CSR), transparency and accountability [20] championed in part by the EITI, the Global Mining Initiative, and the International Council on Mining and Metals [21].



Corporate Social Responsibility, and the positive incremental changes that have occurred across the mining sector over the last several decades have coalesced as what could be considered a ‘Modern Mining code’ which provides an ethical framework for large-scale private investment [15]. Built on strategies developed in Latin America and the Caribbean in 1996, governments have been challenged with remaining transparent, providing stable institutional arrangements, investment certainty, and fiscal responsibility whilst mining companies have been charged with increasing consultation with affected people and mitigating negative social, economic and environmental impacts [7]. Drawing on guidance from these initiatives [4,5,22] and relevant literature [6,23,24,25,26,27,28] a code to modern day mining practices can be organized around 10 main themes including: Legal frameworks, economic and fiscal policies, institutional reforms, CSR and participation of affected peoples, access to mining activities, ongoing obligations, regulatory aspects, ancillary licenses and permits, investment contracts, and environmental and social matters (Table 1). These criteria establish the foundation for what can be considered a MMc and provide a lens through which Vietnam’s current mining context was examined.




2.2. Vietnamese Mining Regulations


The current Vietnamese mining context can be attributed to the 2010 Mineral Law. Effective as of 1 July 2011, the regulations replaced the Mineral Law of 1996 and amendments passed in 2005 [30]. According to Fong-Sam [31], the new law protects unexploited minerals, regulates mineral exploration and mining, and provides for the management of minerals located within Vietnam’s boarders. The law also reforms the process for acquiring mining licenses and sets forth the financial commitments of the license holder and provides a fundamental framework to guide government agencies in the management of the mining sector as a whole. The nation’s regulations are established through a number of resolutions, decrees, decisions, circulars and provincial plans (Table 2). Government agencies tasked with enforcing these regulations are varied and include the Politburo, the Office of the Prime Minister, a number of Ministries including Natural Resources and the Environment; Industry and Trade; Commerce; Construction; Planning and Investment; Finance; and a number of Provincial Authorities (Supplementary Materials 1).



The last decade has brought forth substantial reform to Vietnam’s mining regulations resulting in a number criticisms, including rising levels of taxation [34] and disregard for the needs of local communities [35]. Although the nation’s mining sector is regulated by the central government, natural resource taxes and revenues from mining related businesses provided significant contributions to regional government budgets [36]. The text that follows presents an analysis of the extent to which Vietnam’s current regulatory reform reflects a MMc and how these regulations have been applied, violated and enforced.





3. Methods


To examine the policy implications of Vietnam’s national regulatory reform, this paper draws on earlier work in the Quang Nam Province (see [36]) and in particular two gold mines operated by the Canadian firm Besra; Phuoc Son mine, located in Phuoc Duc commune, Phuoc Son district in the western highlands of Quang Nam province, and the Bong Mieu mine, located in Tam Lanh Commune, Phu Ninh district in the southeast corner of Quang Nam province. Gold extraction in the Phuoc Son and Bong Mieu regions has a long history. The first gold mining activities in Phuoc Son were undertaken during French occupation from 1857 to 1945 [37]. In contrast, gold mining activities commenced in Bong Mieu almost 50 years later under the direction of French in 1895. When the Vietnamese-American war ended in 1975, Bong Mieu was taken over and managed by the Vietnamese government [38].



Regulatory analysis was employed to understand the extent to which Vietnam’s mining regulations reflect an MMc. This included a detailed assessment of key legal documents (such as the 2010 Mineral Law—see Supplementary Materials 1 for full list), regulatory frameworks, policy documents and specific mining agreements. At the provincial level, data including tax and land allocations were gathered from the Quang Nam People’s Committee and related agencies during field visits. Next, structured and semi-structured interviews, and small group discussions collected during extensive fieldwork in 2016 (see [36]) were used to examine how the nation’s regulatory reforms have manifest at the local level, particularly in Phuoc Son and Bong Mieu gold mines in Quang Nam province which were operated by the Canadian firm, Besra (Figure 1).



An overview of participants interviewed during field visits are presented in Table 3. Community members provided insight into the local impacts of mining related activities, while regional authorities and mining management shared their concerns over the influence of policies and management strategies employed by the federal governmental.




4. The Modern Mining Code and Regulatory Reform in Vietnam


Table 4 provides an overview of the results of a critical analysis of Vietnam’s mining regulations. In the first instance, Vietnam’s regulatory framework has been enhanced with a number of protections for mining companies including long-term security of tenure, commitments to exchange, and a guarantee to privatize state owned assets and secure mining rights. In terms of Corporate Social Responsibility, policies address health and safety regulations as well as resettlement issues; however, there are a number of areas where the nation’s regulatory framework lacks transparency, is overly complicated, and/or constrains a company’s ability to operate efficiently. These results are explored more fully in the following sub-sections.



4.1. Complexity and Inconsistency in Regulations


In the last decade, the Vietnamese Government has made substantial reforms to the regulatory system. However, it remains complicated and difficult to interpret [12,13]. For example, in order to apply the ‘Luật Khoáng Sản 2010’ [32] (herein referred to as the Mineral Law) in practice, additional legal documents are required including decrees, decisions, circulars, and provincial mineral plans [39]. There have been issues with the release of complementary laws where, for instance, decree 15/2012/ND-CP [40] was not enacted by the Government until nearly a year after the Mineral Law came into effect (National Assembly’s Economic Committee) [41] yet is essential in providing guidance for several articles. In addition, since 2010, some policies have been altered, whilst others have not lead to inconsistencies in interpretation and implementation [42].



The Mineral Law has also been described as lacking necessary detail and practicality [41,43]. For example, articles 64 (relating to mineral exploitation for general construction material), 65 (relating to mineral exploitation in areas that have construction projects) and 79 (payment and auction for non-probing mineral areas) are insufficient in properly regulating exploration [41,43] and does not provide guidance for estimating mineral prices for large volumes of materials [44]. In addition, the industry is administered by multiple Government agencies, leading to a complex bureaucracy difficult to navigate [39]. For instance, Dau, Phan [45] identified that in one instance it took two years for a mining company to attain an exploration license requiring approval from several competing agencies. The inefficiency and complexity of these arrangements has been noted by the Environment, Technology and Science Commission of the National Assembly, conceding to a slow approval process (Presented in 1642/BC-UBKHCNMT13/20-7-2015 by Ministry of Natural Resources and Environment. Five years evaluation on implementation of mineral law and regulations [41]. Similarly, there is increasing consensus of a lack of clarity around various agencies responsibilities in managing the mining industry [42]. In essence, there is a lack of clarity of how the Minerals Law translates into clear and effective governance.



One of the key weaknesses of the Minerals Law is that it does not reduce the influence of State-owned enterprises (SOEs) which have enjoyed support from the Government through a monopoly on mining related businesses [46]. Dau, Phan [45] indicated that 53% of mining companies are at least partially controlled by the State and according to the World Bank [47], the Vietnam National Coal-Minerals Industries Corporation (Vinacomin), which is 50% State owned, is in direct or indirect control of approximately 95% of Vietnam’s hard-rock mineral production. In addition, the Chairman and General Director of Vinacomin was directly appointed by the State [47] increasing federal control over the industry which is in direct conflict with principles of a MMc that seeks to limit state involvement. According to Tran ([46], p. 9), this type of appointment has created “a cosy relationship between business and the government”.




4.2. Licensing and Transparency


Vietnam’s regulatory framework often lacks the tools to prevent breaches. A report penned by MONRE (Report on Natural Resource Management No 3141/BTNMT-PC dated 15/8/2013, MONRE: Ministry of Natural Resource and Environment) indicated that of the 957 mining licenses approved from July 2011 to December 2012, 1086 legal breaches were committed. Noncompliance was also evident at the provincial level [48], where national policy does not authorize the District People’s Committees (DPC) or provincial divisions of the Department of Natural Resources and Environment (DNRE) to grant mining licenses. However, investigations found that in several provinces, both the DPCs and DNREs have authorized licenses for small-scale exploration [48], which accounted for more than 50% of the mining licenses issued in 2013 [49].



Furthermore, current policies do not require transparency of the project bidding process, nor do they require that outcomes of the process are publicized [50]. Companies have noted a lack of information available from the Government, including up-to-date maps and land use planning documentation. According to VCCI [51], 48% of mining companies had to negotiate with Government agencies just to obtain information to facilitate business opportunities. In addition, Dau, Nguyen [50] argued that a lack of transparency was due to the absence of mechanisms for independent monitoring and dialogue between stakeholders. These deficiencies may be attributed to ineffective regulatory enforcement and Government bureaucracy which has been reflected in the Resource Governance Index for 2013, where Vietnam was ranked 40 out of 58 nations for transparency [52].




4.3. Corruption and Rent-Seeking


A lack of effective mechanisms for preventing corruption is one of the most important concerns within contemporary mining regulatory frameworks [45]. This is also the case in Vietnam. A recent investigation into Vietnam’s licensing process found that approximately 10% of fees payed to the Government by mining enterprises (MEs) were ‘unofficial’ [53]. In addition, VCCI [51] found that in 2013, 78% of MEs had to pay bribes to conduct business in the country. This was confirmed by the Government Inspectorate of Vietnam, who identified that unofficial fees ranged from USD 5000 to 50,000 just for licensing approval [54].



Rent-seeking behavior has also been noted by several scholars [55]. This is framed as ‘concealed benefits’ gained through collaboration between politicians and mining companies. Moreover, such relationships often underpin oligopolistic or monopolistic outcomes within the industry [56]. According to VUSTA [42] and Vu [57], the phenomenon of “begged-given” (The “Begged-given” phenomenon may be a result of corruption or rent-seeking behavior where a company begs a powerful Government official to obtain a mining license without an auction. In many cases, companies may be uncompetitive or unable to comply with legal procedures [57] (cơ chế “xin-cho” in Vietnamese) has been identified in Vietnam where poorly qualified mining enterprises are granted mining licenses in return for a portion of their revenue. Corruption in regard to licensing has also resulted in mining firms operating without appropriate technical and financial capabilities [42]. Consequently, financial and human resources have been wasted due to inefficient extraction processes in locations were rich deposits are easily accessed. Numerous issues have been associated with unqualified firms including environmental pollution, infrastructure degradation and social upheaval [58].




4.4. Tax Regulations


Field observation and research indicated that Vietnam’s current mining regulations have resulted in one of the most heavily taxed extractive sectors globally [12,57]. In June 2008, the removal of value-added tax (VAT) incentives resulted in mining companies’ inability to process minerals economically, as VAT refunds were often built into costing models [34]. In addition, export tariffs on many ores increased from 5% to 20%, royalty rates increased from 5% to 7% for the majority of minerals, and 6% to 9% for gold [34]. The corporate income tax increased from 32% to 52% for projects commencing after January 2009 [34] and by 2016, the Government had increased the natural resource tax by 2% with the addition of several new fees under the guise of environmental protection and exploitation rights [59].



As Vu [57] identified, taxes are not consistent within or across mineral groups. For example, coal is taxed between 4% and 20%, metals between 7% and 25% and non-metals between 3% and 15% [41]. In addition, NAEC [41] identified that the mineral exploitation tax structures has impacted on how firms operate. Overlaps have been identified between the fees for exploitation rights (FER) (article 77 of the Law), resolution 203 [60], circular 54 [61] and the natural resource tax (NRT) (article 4 of the Natural Resource Tax Law 2009). In essence, FER and NRT are one in the same, but according to regulations, NRT is regarded as an additional tax [41].




4.5. Environmental Protection


The Government has enacted legislation enhancing environmental protection including Article 3 of the Mineral Law, Article 38 of the Environmental Law [62], decision 18 [63], and circular 38 [64]. However, resource extraction is still acknowledged as one of the key drivers of environmental degradation [9], forest clearing [65], production of mine tailings and other wastes [42], and water pollution [4]. Furthermore, MONRE [66] identified that environmental laws do not clearly stipulate who is responsible for certain aspects of environmental protection. There is confusion over the responsibilities of the Ministry of Construction and the Ministry of Commerce in terms of solid waste management. For example, circular 81 [67] identifies that the Provincial Department of Natural Resources and Environment is responsible for environmental protection, including management of solid waste, yet circular 13 [68] states that the Provincial Department of Construction is responsible for the same waste products. The result is that solid waste across Vietnam is managed by different Government agencies in different provinces and to different standards.



Enforcing the environmental regulations that do exist is often problematic under the current system. According to VUSTA [42], the management, implementation and monitoring of mines must be stipulated in individual Environmental Impact Assessments (EIAs) yet, this has proven ineffective. According to the World Bank [47], since legal frameworks do not provide guidelines for evaluating EIAs, mining companies are likely to prepare insufficient reports addressing only the minimum legal requirements. An assessment of mining operations in Quang Ninh province found that only 38 out of 68 coal mines had prepared EIA reports and few were updated when changes in production had occurred, despite being required by law [47].



Policies regulating mine reclamation have also been exploited by resource companies. According to decision 71 [69], mining companies are required to pay a bond for environmental rehabilitation. However, enforcement does not always occur and when mines close, funds are not available for rehabilitation [42]. Government agencies have identified that it is difficult to manage how bonds are spent as guidance is limited and according to circular 63 [70], mining companies must pay environmental fees varying from VND 10,000 (USD 0.5) to VND 180,000 (USD 9) per cubic meter or ton mined and these fees are often insufficient [47].




4.6. Societal Impacts


According to circular 74 [71] and the Law on the State Budget 2015, mining regions should receive 100% of the natural resource tax and the environmental fees for socio-economic development and environmental protection. However, it is difficult to determine if these fees are being appropriated to the regions and if they are being used as intended. Dau, Phan [45] identified that, in particular, auditing environmental fee expenditures has been difficult and unclear if local people have benefitted. For example, it was reported that a mining company had contributed VND 36 billion (USD 1.8 million) in taxes to the Central Government but the region where the company was operating had not seen any revenue [35].



Property rights, particularly in relation to agricultural land, have not been adequately accounted for either [72]. For instance, Tran, Nguyen [35] indicated that across five mining sites, 188 households had lost 470 ha of agricultural land adversely affecting livelihoods. Local land owners have lost considerably to mining through a lack of appropriate compensation (50–70% of the market prices) and are often deficient in skills needed to lobby for fair compensation [35].



Furthermore, ambiguity in the wording of one particular regulation has protected mining companies from being required to recruit local labor. The Mineral Law, for instance, legislates that mining companies must ‘prioritize’ the use of local labor however; the engagement of local people in resource projects has often fallen well below expectations. In the five mining projects examined by Tran, Nguyen [35], the proportion of local people recruited at each site accounted for between 0.6% and 1.8% of all employees. When employed, local people were found to work as casuals resulting in low incomes, instability, and a lack of insurance coverage [35].



Mining regulations are also insufficient for covering health impacts on local residents. For example, Tran, Nguyen [35] noted that 4–5% of the population at one mine were infected with tuberculosis and 60% of the population suffered from bronchitis. Residents surrounding one lead mining project, reported dizziness, vomiting, difficulty breathing, chest pain, dermatological issues, high blood pressure, and joint and eye diseases [73]. The Mineral Law stipulates that it is the responsibility of mining companies to support local communities in terms of infrastructure development, social welfare and environmental restoration however, this is not monitored effectively [43].




4.7. Improvements to Mining Regulations


While a critical review of Vietnamese regulatory reform is presented above, there have been a number of improvements to the mining governance processes. More security is now provided for investors (decree 158/2016/ND-CP) and financiers are now provided an opportunity to bid for exploration rights, an opaque process before reform was enacted. Similarly, “Decree 250/2010/ND-CP on royalties represents a major step forward for the gold mining industry in Vietnam, and also provides some much needed relief from what was the highest taxing mining jurisdiction in the world” ([74], p.1). Regulatory reform has also improved opportunities for mining enterprises to access land tenure information, government maps, and other related planning information necessary to make sound investments decisions [51]. Environmental protection, licensing, mining rights and access to mining activities are all addressed by Mineral Law 2010 and/or supporting documents providing added security and transparency for all parties.



According to the Ministry of Environmental and Natural Resources [33], six key improvements to mining regulations have been realized. In the first instance, consistency among policies has been improved within a regulatory system that now provides oversight across the entire mining sector. The roles and responsibilities of governmental agencies have been more clearly defined with MONRE acting as the central administrative body for the mining industry. Geologic mapping has been completed for all of Vietnam and a licensing process has been put in place to manage exploration. Finally, foreign direct investments are now encouraged by the federal government in combination with transparent taxation rates and royalty payment schemes.





5. Mining Legislation at the Local Level


5.1. Fees and Taxes


While the majority of mining policies are administered by the Central Government, particularly resolutions 02 (Resolution 02-NQ/TW/2011, strategy for the mineral industry to 2020 and a vision to 2030.) and 103 [75], and decision 2427 [76], there are provincial policies that influence operations on the ground. For example, in Quang Nam province, the Provincial Standing Committee’s Action Plan (18/CTr/TU/2012, action plan to implement Resolution 02-NQ/TW/2011) provides a framework strategy and vision for the Province’s mineral sector for 2020 and beyond.



According to two resolutions 928 and 712 [77], taxes on gold should be levied at a rate of 15% however, based on the Quang Nam People’s Committee’s (QNPC) decision (22/2013/QD-UBND, natural taxes on Quang Nam province.), gold with a purity of 98% is taxed at a rate of VND 1,000,000 (estimated USD 50) per gram. In contrast, an environmental protection fee (EPF) administered by Quang Nam province align closely with that of the Central Government which is likely to benefit mining companies.



Indeed, there is a clear focus on ensuring that the region receives return on investment. According to QNPC’s decisions (32/2010/QD-UBND and 31/2013/QD-UBND: Revenue retention and budget allocation), the districts retains 80% of the environmental protection fee (EPF) and 100% of taxes levied on extracted resources. Information collected during interviews revealed that taxes from Bong Mieu mine accounted for 15% to 20% of Phu Ninh’s revenue from 2010–2013. In 2011 and 2012, Phuoc Son district earned approximately USD 6.5 million from the EPF and natural resource tax however, transparency on how these funds were expended is not entirely clear.



It is important to recognize that Government taxes, whether official or unofficial, breached or enforced, do not always have the desired effect. In the case of Quang Nam province, due to tax debt and negotiation failures, the Quang Nam authorities have stopped Besra’s mining activities in Bong Mieu and Phuoc Son. As a result, on 30 June 2017, Besra communicated complete divestment of all Vietnamese subsidiaries [78] with the future of the mines in question.




5.2. Environment and Society


Many mining companies have benefited from land allocation decisions enacted at the provincial level. At the Phuoc Son mine for instance, the company was initially granted over 100 km2 for exploration (Exploration licenses 1953 and 1955/QD-DKCS/1998, granted by the Ministry of Industry) and some of this land was part of a protected forest reserve. In addition, field visits, uncovered that more than USD 500,000 had been spent on economic and social development initiatives between 2010 and 2015 however, these initiatives were not a direct result of legislation. Whilst Besra has seemingly complied with the notion of free, prior, and informed consent (FPIC) [18,79] neither the Mineral Law nor the Environmental Protection Law 2014 directly legislates for the rights of Indigenous People. The mining company has communicated with local communities through the local People’s Committee (Letter No 153-09/PSGC/24-09-2009) and, in return, local views were summarized and sent to Besra through two formal letters issued by the People’s Committee (Letter No 04/11-01-2010) and the Fatherland Front (Letter No 02/11-01-2010.). However, field observation indicated that without policies requiring mining companies to respond to local stakeholder feedback, it is unlikely that the FPIC process has resulted in genuine consent.




5.3. Corporate Social Responsibility


Although Corporate Social Responsibility (CSR) of mining companies is regulated in article 5 of the Mineral Law 2010, the implementation of such initiatives often goes unmeasured. Interviewees in the two mining communities (Phuoc Duc and Bong Mieu) highlighted that while CSR initiatives had been enacted by the mining company, they were often viewed as philanthropic rather than ‘good practice’ on the company’s part. Moreover, the effectiveness and motivation of these activities were in questioned by local community members. For example, in a collaboration with a NGO, Besra spent approximately USD 200,000 to build a clean water system for more than 300 houses adjacent to the mine and whose original water supply was at risk of contamination [36]. In addition, interviewees highlighted that after several months of operation, the system was damaged due to flooding and had not been repaired.



The protection of local communities and conflicts with mining companies has remained unaddressed in any of the current mining regulations. In the context of the Phuoc Son and Bong Mieu gold mines, for example, due to environmental pollution, debt, unemployment, lack of transparency, health effects and safety issues, tensions between the local communities and the mining company has arisen [9]. However, without guidance concerning how to handle these situations, ‘hot spots’ of conflict continue to persist.





6. Discussion and Conclusions


6.1. Regulatory Reform Outcomes


Over the past decade, mining regulations in Vietnam have been substantially reformed [41]. Importantly, the passing of the Mineral Law 2010 has provided a better regulatory framework for managing the nation’s extractive industries. The outcome has been a more strategic and carefully planned process for mineral resource extraction. For example, decision 2427/QD-TTg/22-12-2011 approved by the Prime Minister, provided a fundamental legal framework for mineral resource planning and according to the Ministry of Trade and Industry [80], strategic planning to 2020–2025 has been conducted along with production projects for titanium, bauxite, iron, zinc, coal, copper, gold, and nickel up to 2035.



Similarly, geologic mapping of mineral resources has progressed as an important approach for improving mineral management. For example, decision 1388/QD-TTg/13-08-2013 approved by the Prime Minister, highlighted a set of crucial geologic assessment to provide support for management decision going forward. According to the Ministry of Natural Resources and Environment [33], twenty-four geological mapping projects and mineral evaluations have been completed with more underway. It is anticipated that by 2020, 80% of Vietnam’s inland areas will have undergone geologic resource assessments.



As such, mineral resource planning and geologic mapping have provided foundations for better management and licensing for mineral activities. For example, licenses issued by MONRE for approximately 40 minerals were based on geologic resource assessments authorized by the Prime Minister and the Ministry of Trade and Industry. Likewise, licenses approved by the provincial People’s Committees for mineral exploration have been based on new detailed geologic resource assessments appropriated by higher authorities.



Notably, regulatory reforms have improved budget contribution to the Government at all levels. According to the National Assembly Economic Commission [41], in the period between 2011 and 2015, natural resource taxes accounted for 1.02% of the State’s revenue. Similarly, fees for obtaining mineral exploration licenses and collection of expenditures on mineral explorations have substantially contributed to the State’s budget. For example, as soon as decree 203/2013/ND-CP came into effect in 2013, the average annual return from licensing has ranged between USD 180,000 and 227,000 [33]. These financial contributions have become important for funding further mineral exploration.




6.2. Limitations of the Regulatory System


In Vietnam, there is a complex and extensive regulatory framework in place to provide oversight to the mining industry. However, the nature and extent of regulatory compliance remains a concern [45]. This paper found that a substantial gap between policy development and implementation appears to exist based on documentary evidence [45] however, a more focused assessment at the local level does provide insight into regulatory gaps and the nuances therein.



As identified in this paper, corruption and rent-seeking behavior remains a major concern and obstacles for companies trying to comply with the present regulatory frameworks. In 2017, Vietnam was ranked 107 out of 180 nations in perceptions of corruption according to Transparency International [81]. Similarly, in 2017, Malesky, Phan [82] found that 44.6% of FDI enterprises paid informal fees equating to 31.3% of annual income. According to [1], this high level of corruption is a result of weak institutions, poor management, delays in economic reform and distortion in the economy.



With the regulations in place, Government officials have limited capacity, time, and resources to detect and deter mining companies from breaching regulations. In terms of taxation, particularly environmental protection fees, Government officials do not possess the infrastructure required to monitor the quality of large volumes of ore [83]. This provides opportunities for mining companies to report smaller quantities and low qualities to avert higher levels of taxation [45]. Similarly, Government officials lack the capacity and policies to determine the real profits earned by mining companies. From, 2010 to 2014, profits reported by mining companies decreased [84] however, the Vietnam Provincial Competitiveness Index (PCI) indicated that mining enterprises were engaging in a process of expansion due to high profit expectations [45].



Research has indicated that the unevenness and complexity in how regulations have been implemented on the ground has led to difficulties for a single mining company to operate multiple sites. At the Bong Mieu mine, the natural resource tax (NRT) was set at 3%, and the corporate income tax (CIT) at 18%, with eligibility to trade on the domestic market. In contrast, the Phuoc Son mine imposed a NRT of 15% and a CIT of 40%, and its products could only be exported [83]. Interviews and field observation indicated that as both mines belong to Besra, there is speculation that gold was being transferred from one mine to another to avoid high taxation rates and increase access to the domestic market [83].



The weak institutional environment, particularly in terms of individual responsibility, has also undermined regulatory frameworks. It is often the case that mine management, and political leaders are rarely punished, charged, or dismissed due to poor management, regulatory breaches or corruption. Instead, the notion of ‘collective responsibility’ has led to a culture of ‘no-responsibility’ [85]. A financial audit report of Vinacomin [86], indicated that total debt of the State-owned Coal-Mineral Corporation as of 31 December 2016 was more than VND 100,000 billion (estimated USD 5 billion), but no one has been held accountable. Similarly, Besra’s tax debt had accumulated to VND 430 billion (estimated USD 21 million) across the two gold mines, yet no individuals have been held responsible (Notice No 207/TB-VPCP/29/07/2016: A meeting between a Deputy-Prime Minister and leaders of Quang Nam province.).



Interestingly, the role of local communities in monitoring mining practices has not been fully appreciated by authorities. In Phuoc Son mine, without the diligence of locals, the illegal discharge of untreated waste water in a local stream would not have been discovered [87]. Similarly, without protests by the Bong Mieu people, the transport of gold ore from Phuoc Son to Bong Mieu for processing would not have been brought to an end. However, field observations suggested that generally speaking, the voices of local communities had not been heard.



In the case of both Phuoc Son and Bong Mieu gold mines, field observation and interviews highlighted that administrative oversight of the two mines had a variety of weaknesses in practice. Specifically, licensing of the mines occurred at the national level however, day-to-day challenges were the responsibility of district and commune authorities. At the same time, local authorities were provided little power in deal with mining related issues, particularly environmental pollution and tensions between the mines and local communities. The capabilities of government agencies to manage the mines was often called into question as interviewees indicated that tax debt, debt to local service providers, inadequate cyanide storage and the release of tailings into the local watershed had all but been overlooked by local, regional and federal authorities [36,88,89]. Interviewees communicated that the Government had allow the mining company to accumulate a tax debt up to VND 430 billion (estimated USD 21 million) and when the Quang Nam Tax Department attempted to suspend operations at the two mines, Besra viewed this as intimidation tactics [89].



While weaknesses and loopholes in Vietnam’s mining regulations are apparent [33], there are continuing challenges for reform. Indeed, regulations are complicated and fragmented (Report No 1642/BC-UBKHCNMT, cited in [45]) and collaboration between Government agencies is ineffective [45]. Policies must be enacted that protect local populations and natural environments. Although, recent reforms have been required to maintain competitive advantage and improve management of the extractive industry, those policies that do provide for sound regulations are often exploited by local and/or the national Government and mining companies alike. Only by addressing these weaknesses will the path be paved for the sustainable growth of Vietnam’s mining industry into the future.




6.3. Future Considerations


To date, taxes imposed on minerals in Vietnam have been controversial. Murfitt [12] and Vu [57] argued that taxes applied to the mining industry have been large compared to those in other nations. According to the Ministry of Finance (MOF), increasing taxes on natural resources is crucial as previous regulations have been improperly established and inconsistently applied [90]. In consultation with the MOF, the Committee of the National Assembly has supported an increase in mineral resource taxes resulting in more revenue at the national level and better management of natural resource overall [91]. In this context, the concern has been whether increased taxes has helped the State effectively exploit the nation’s resources to increase contributions to the national budget [90]. In return, in document No 4949/BTC-CST, the Ministry of Finance confirmed that natural resource taxes had created substantial benefits for the country through effective governance [92]. The extent to which these revenues have supported sustainable development in the country, however, has yet to be determined.



Most importantly, mining communities (and particularly those comprised of Indigenous people) have suffered many negative impacts from resource extraction activities across Vietnam. These include unemployment, low wages [35], health impacts [73], pollution, and limited benefit sharing [9,36]. These impacts can be attributed to weak enforcement of mining regulations, and limited local control over the extraction process. In other countries in the region it appears as if approaches are in place to deal with these issues. In the Philippines, for example, gold mining revenue is taxed at a rate of 29% with 4% going to the federal government and 25% to local communities [26]. In Indonesia, CSR initiatives and community development are legally mandated and mining companies are required to adhere to environmental regulations [93].



Best practices in mineral development and the framework for extractive industries governance developed by the Association of Southeast Asian Nations (ASEAN) are surely applicable to Vietnam (e.g., [25,94]) but has not been enacted. Several examples of successful implementation can be identified in the Philippines, Thailand and Indonesia where collaboration with governments have resulted in positive instances of local social and economic development, environmental sustainability, safety and employee welfare [94]. To this end, the legal principles put forth in the framework for extractive industries governance for ASEAN provide a proven foundation [25] from which effective governance could be established.



How to achieve sustainable development goals while opening the door to extractive industries is a challenging proposition for policy makers? Balancing environmental protection and socio-economic growth is an unenviable task and as governments grapple with increasing financial constraints, development initiatives in remote regions are often overlooked. In the Vietnam context, mining is seen as a means to economic growth in the nation’s remote expanses however, only through appropriate implementation can this goal be realized in a responsible and sustainable manner. The analysis presented in this manuscript provides a critical review of Vietnam’s regulatory reforms and examination of how mining policy has been realized on the ground. Our work identifies shortcomings in policy implementation and sector management but also identifies a number of positive examples of how regulatory reform has provided opportunities for enhancing rural development. Vietnam has established the foundation necessary to promote further growth in its mining sector, and with careful management and regular reflection, sustainable development sensitive to the needs of both its people and the environment is possible.
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