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Abstract: The recent social and legal debate in several European countries on abortion, euthanasia,
and assisted suicide has caused a strong resurgence of the concerns of healthcare personnel as to
the real possibility of protecting their consciences in their professional sphere. Individual refusal for
religious, moral, deontological, or ethical reasons to participate in activities that directly or indirectly
could result in the termination of a human life constitutes the most extreme manifestation of the
legal phenomenon of conscientious objection. Although the European Convention on Human Rights
does not recognize a general right to conscientious objection, since Bayatyan v. Armenia, the case
law of the European Court of Human Rights has identified a connection between conscience-related
claims to compulsory military service and Article 9 of the Convention. However, to this date, this
doctrine has not been applied to cases that affect health-sensitive areas like abortion and contraception.
This article analyzes the activity of the European Court of Human Rights in relation to the right to
freedom of conscience and to conscientious objection, particularly in healthcare, and offers several
final observations projected to possible future conflicts.

Keywords: freedom of conscience; conscientious objection; human life; healthcare; European Court
of Human Rights

1. Introduction

Freedom of conscience and conscientious objection, particularly in healthcare contexts,
are back on the European human rights agenda. After a few years of apparent respite
from the big bang of claims of conscience that characterized the second half of the 20th
century (Navarro-Valls and Martinez-Torron 2012), new laws on euthanasia and assisted
suicide in Spain and Portugal, contested changes to the Polish legislation on abortion,
and growing right-to-die activism in countries like Italy and the United Kingdom have
rekindled the interest for the legal phenomenon of conscientious objection.! The European
Court of Human Rights (hereinafter the Tribunal, the Court or ECtHR) has contributed to
this new situation with its contested 2020 decisions of inadmissibility in two cases related
to conscientious objection to abortion against Sweden, Grimmark and Steen.

Although the European Convention on Human Rights (hereinafter the Convention,
the Covenant, or ECHR) protects freedom of religion, conscience, and belief in Article 9, it
does not recognize a general right to conscientious objection. Even from the first years of
activity of the judicial bodies of the Council of Europe, conscience claims have not been
an infrequent source of work for the Commission (hereinafter, the Commission or ECsHR)
and the European Court of Human Rights, particularly on the rejection by individuals
to domestic laws imposing mandatory armed military service. For many decades, the
magistrates sitting in Strasbourg refused to accord any relevance under the Convention
to conscientious objection, which was considered to be outside the scope of the European
human rights text and to pertain exclusively to the margin of appreciation of the member
states. It was for the authorities of each country to decide if, and how, individual claims
of conscience should or could be accommodated. The growing change in the worldwide
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perception of compulsory military service brought about a change in the Court’s doctrine
in the early 2010s, in the seminal judgment of Bayatyan v. Armenia. For the first time, the
ECtHR was ready to admit to an inherent connection between conscientious objection
and the freedoms enshrined in Article 9 of the Convention, and to impose on member
states the positive obligation to accommodate individual claims born from a serious and
insurmountable conflict of conscience or based on convictions or beliefs that are of sufficient
cogency, seriousness, cohesion, and importance.

This new take on conscientious objection has, however, not made its way to the case
law of other situations that involve the refusal of individuals, for religious, moral, ethical,
or deontological reasons, to submit to a conduct imposed by a legal norm. As has been
recently proven in the two decisions against Sweden, the Court is still reluctant to extend
its doctrine on conscientious objection to mandatory military service to other areas where
individual conscience and the right to life are involved, thus creating a disconcerting
disconnect between otherwise strongly related areas of the Court’s jurisprudence. This lack
of coherence creates a problematic grey area for physicians and other healthcare providers
such as pharmacists, nurses, and midwives who refuse to take part in direct or indirect
activities connected to therapeutic abortion or physician-assisted end of life, in what could
be interpreted as a step backwards in the effective protection of human rights and the value
of human dignity that justifies the Court’s existence.

The purpose of this article is to provide some insight on how the European Court of
Human Rights has dealt, so far, with conscience claims of healthcare providers related to
human life, and how its current stance could affect future applications on related issues. In
order to do so, the article begins with an analysis of the ECtHR’s general jurisprudence on
the right to freedom of conscience and to conscientious objection, before moving on to a
more specific critical appraisal of its case law on the relationship between the right to life and
abortion, and on conscientious objection to the voluntary termination of pregnancy. After a
brief consideration on how some of the similarities of Strasbourg’s end-of-life jurisprudence
with its decisions on abortion could affect future conscience claims of physicians and other
health care professionals regarding euthanasia and assisted suicide, the article concludes
with some final reflections on how the European Court of Human Rights could contribute
in the next decades to the pacification of controversial and divisive issues such as the ones
discussed in this article.

2. Freedom of Conscience and Conscientious Objection in the European Court of
Human Rights

2.1. Freedom of Conscience in the Case Law of the European Court of Human Rights

For a tribunal that has referred to itself as the conscience of Europe,” the European Court
of Human Rights has paid relatively little attention in its case law to the right to freedom
of conscience enshrined in Article 9 of the European Convention on Human Rights. As is
known, Article 9 ECHR states that:

“1. Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief and freedom, either alone
or in community with others and in public or private, to manifest his religion or
belief, in worship, teaching practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in
the interests of public safety, for the protection of public order, health or morals,
or for the protection of the rights and freedoms of others.”

The recognition of the right to freedom of conscience is neither original nor exclusive to
the Convention and appears in the main international human rights texts. Article 18 of
the Universal Declaration of Human Rights states that “Everyone has the right to freedom
of thought, conscience and religion; this right includes freedom to change his religion or
belief, and freedom, either alone or in community with others and in public or private, to
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manifest his religion or belief in teaching, practice, worship and observance”. Similarly,
Article 12.1 of the American Convention on Human Rights establishes that “Everyone has
the right to freedom of conscience and of religion. This right includes freedom to maintain
or to change one’s religion or beliefs, and freedom to profess or disseminate one’s religion
or beliefs, either individually or together with others, in public or in private”. Likewise,
Article 10.1 of the Charter of Fundamental Rights of the European Union provides that
“Everyone has the right to freedom of thought, conscience and religion. This right includes
freedom to change religion or belief and freedom, either alone or in community with others
and in public or in private, to manifest religion or belief, in worship, teaching, practice and
observance”.

Upon a first reading of Article 9 ECHR, an initial difference would seem to be derived
between the freedoms of thought and conscience, and the freedom of religion or belief.
While the first two would, in principle, not be susceptible to manifestation in the forum
externum as they fall outside the literal wording of the second sentence of Article 9(1)
ECHR, the latter would go beyond the mere forum internum, as their manifestations enjoy
autonomous protection under the Convention, albeit subject to the limitations provided
for in paragraph 2. This difference has been emphasized by certain authors, who maintain,
moreover, that the terms conscience and thought are conceptually more difficult to delimit
than those of religion and belief (Evans 2001; Petty 2016).

This assertion would appear to be corroborated by the doctrine of the Court itself.
Although Article 9 ECHR remains silent as to what is to be understood by religion or belief,
the Strasbourg case law has been moving towards an interpretation of this provision in the
sense that any coherent and comprehensive worldview, whether or not it has a religious
substratum, is protected by the Convention (Rainey et al. 2014). In the 1982 judgment of
Campbell and Cosans v. the United Kingdom, the Court ruled that the term convictions does
not refer to any kind of opinion or idea, but only to those that denote a certain degree
of cogency, seriousness, coherence, and impor’cance.3 The Court has added little more in
this respect and has limited itself to pointing out, from this judgment onwards, that once
these criteria are satisfied, and ideas can therefore qualify as beliefs or convictions, the
mandate of neutrality and impartiality of States prevents public authorities from assessing
their legitimacy or of the means in which they are expressed (Martinez-Torron 2019; Valero
2022).4

It is more difficult to find in the judgments and decisions of both the no longer func-
tioning European Commission on Human Rights (hereinafter, the Commission or ECsHR)
and the Court itself, a specific conceptualization of freedom of conscience beyond the
abstract, generic, and seemingly inevitable quote of Kokkinakis v. Greece, and its statement
that “freedom of thought, conscience and religion is one of the foundations of a ‘democratic
society” within the meaning of the Convention” (Bratza 2012).° In the language of Stras-
bourg, the reference to freedom of conscience is usually associated with one of the other
two freedoms that accompany it in international human rights texts: freedom of thought
and freedom of religion.

We find an example of the first thought-conscience duo in the 1978 judgment of
Arrowsmith v. the United Kingdom, which recognized that pacifism is included in the scope
of freedoms of thought and conscience.® Recently, the Grand Chamber has insisted on this idea
by stating in Vavficka v. the Czech Republic that when an infringement of Article 9 ECHR
is invoked without reference to religious grounds, what is being claimed is a potential
interference with “freedom of thought and conscience” (Meseguer Velasco 2021).”

The second tandem of religion-conscience is a constant in the Court’s jurisprudence,
which, on many occasions, has pointed out how “religious freedom is primarily a matter of
individual conscience”.® The ECtHR has also clarified that, although a legal person may be
the victim of an infringement of the right to freedom of thought or religion, it cannot, as
such, exercise freedom of conscience.” Regarding its negative dimension, in the judgments
against Greece of Alexandridis and Dimitras, the Court emphasized that forcing a citizen
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to declare his or her religious beliefs or adherences constitutes an interference with the
individual’s right to freedom of conscience.'’

This primary interconnection between freedom of conscience and freedoms of thought
and religion is what justifies the protection of the former outside the strict scope of the
internal forum; the beliefs that can be expressed through actions covered by Article 9(1)
ECHR are an expression of freedom of conscience, just as they are, alternatively, of freedom
of religion and freedom of thought. In Savda v. Turkey, the Court observed that Article 9
ECHR does not permit any restriction on the freedoms of thought and conscience or on the
freedom to have or adopt a religion or belief of one’s choice since “[f]reedom of conscience
is protected without reservation [ ... ] and is part of the internal core of Article 9 of the
Convention”. However, the ECHR does differentiate freedom of thought, conscience and
religion from the “freedom to manifest one’s religion or beliefs”.!!

The external and manifestable dimension of freedom of conscience has not only never
been questioned by the Strasbourg doctrine, but has constituted the real, albeit scarce, focus
of its case law (Martinez-Torron 2020). In a partially dissenting opinion in Eweida v. the
United Kingdom, judges Vucini¢ and de Gaetano referred to freedom of conscience in these
terms: “[ ... ] no one should be forced to act against one’s conscience or be penalised for
refusing to act against one’s conscience. Although freedom of religion and freedom of
conscience are dealt with under the same Article of the Convention, there is a fundamental
difference between the two [ ... ]. In essence [conscience] is a judgment of reason whereby a
physical person recognises the moral quality of a concrete act that he is going to perform,
is in the process of performing, or has already completed. This rational judgment on
what is good and what is evil, although it may be nurtured by religious beliefs, is not
necessarily so, and people with no particular religious beliefs or affiliations make such
judgments constantly in their daily lives”.!? In short, it can be inferred that behind the
Court’s understanding of freedom of conscience lies the idea that it is a moral judgment of
reason that would feed, and in turn be fed by, the freedoms of religion and thought (Gunn
1996).

The protection of the internal and external dimensions of freedom of conscience is
directly linked to personal autonomy and to the right to the free development of personality
(Power-Forde 2016), and far from being a private interest, constitutes a public interest of
the first order (Navarro-Valls and Martinez-Torron 2012). Conscience must be protected,
not because it is objectively correct—which would be impossible, since it refers to an
exclusively individual reality—or because it coincides with prevailing social values or
with supposedly majority moral views, but because its relationship with human dignity
and personal autonomy makes it an essential right for modern democracies (Laycock
2015-2016). In fact, the Court has repeatedly pointed out that Article 9 ECHR subjects
public authorities to a principle of neutrality, which, as a general rule, prohibits them
from assessing the legitimacy of beliefs or their forms of expression.'® Consequently, the
effectiveness of Article 9(2) ECHR does not depend on the correctness of the beliefs that
are expressed, but derives directly from the fact that the freedom to believe and to act
according to one’s convictions is an essential element of the right to freedom of thought
and conscience and therefore “a fundamental aspect of an individual’s autonomy in a
democratic society” (Power-Forde 2016).

But the already emphasized connection of freedom of conscience with the freedoms
of religion and thought not only justifies its protection in the forum externum but also
makes it susceptible to being limited. Full freedom of the individual to act according to the
dictates of conscience would be unfeasible in a democratic society (Laycock 2014). Like all
manifestations of the freedoms recognized in Article 9 ECHR, the freedom to express one’s
conscience, whether by action or omission, is not absolute since the acts required by it may
be unacceptable in a democratic society because of their impact on general interests or the
rights of third parties (Petty 2016).
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2.2. Conscientious Objection in the Case Law of the European Court of Human Rights

It is now almost commonplace to define conscientious objection as the refusal of an
individual, for reasons of conscience, to submit to conduct that would in principle be legally
enforceable (whether the obligation arises directly from a statute, a contract, a court order,
or an administrative decision) (Navarro-Valls and Martinez-Torron 2012).

As I have explained in the previous section, according to the settled doctrine of the
European Court of Human Rights, freedoms of thought, conscience, and religion have a
double internal and external dimension in such a way that although they are mainly matters
that affect the personal sphere of each human being, they also include the right to manifest
one’s convictions in public and in private. A particularity of freedom of conscience is that,
unlike the freedoms of thought and religion, it lacks a collective dimension.'* Manifestations
of freedom of conscience can take the form of both actions and omissions. Consequently,
although Article 9 ECHR does not expressly provide for a general right to conscientious
objection, the decision of a person to not perform a certain act for reasons of conscience has
been treated by the case law of the Strasbourg Court as a form of externalization of one’s
beliefs.'> As with all manifestations of the rights protected by Article 9 ECHR, freedom of
conscience, also in its omissive declination of conscientious objection, can be limited, so
long as that its restriction is provided by law and is necessary in a democratic society for
the protection of morals, public health, and order, and the rights and freedoms of others.'®

The Court recognizes that States have a certain margin of appreciation in determining
whether a particular interference with freedom of conscience is proportional and necessary
in a democratic society, since, in general, it understands that the authorities of each country
are better positioned than an international court to make decisions based on national
considerations and particularities, especially when moral or political issues are at stake.'”
As I will have occasion to emphasize at various points in this paper, the Court’s deference
to the state’s margin appreciation will be greater or lesser when there is or is not a broad
degree of consensus on a given matter in the countries of the Council of Europe. Likewise,
the margin of appreciation is subject to the conformity with the Convention of the domestic
authorities” legislation and actions, both of which are susceptible to supervision by the
Strasbourg jurisdiction. In the supervision carried out by the Court to determine the
legitimacy and proportionality of a limitation of the freedoms of thought, conscience, and
religion, the degree of observance by the respondent State of the general principles of
neutrality and pluralism developed by the Court’s jurisprudence will be of particular
relevance.

Concerning neutrality, the Court has emphasized repeatedly that the State must be the
impartial organizer of the religious and ideological diversity present in its territory in order
to protect public order and promote the harmony and tolerance that must characterize any
truly pluralistic democratic society. Therefore, in matters of beliefs, whether religious or
not, the State is bound in its actions by a mandate of neutrality which, as has been said, is
incompatible with any pretension to judge their legitimacy or that of the means by which
they are manifested (Adenitire 2017).18

As for pluralism, since Kokkinakis, the Court has constantly repeated that the freedoms
protected by Article 9 ECHR are a precious asset not only for those who have a religious
worldview, but also for atheists, agnostics, sceptics, and indifferent people, because “the
pluralism indissociable from a democratic society, which has been dearly won over the
centuries, depends on it”.'Y More recently, when referring to conscientious objection,
the Court has insisted on the idea “that pluralism, tolerance and broadmindedness are
hallmarks of a ‘democratic society’”, and that although sometimes the interests of an
individual may have to be subordinated to those of the State, democracy does not imply
that the views of a majority must always prevail: a balance must be achieved which ensures
the fair and proper treatment of people from minorities and avoids any abuse of a dominant

position.?!
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The Strasbourg Court began to receive complaints related to cases of conscientious
objection, especially to compulsory armed military service, from the early days of its activ-
ity. In the mid-1960s, the Commission developed a doctrinal line according to which, since
conscientious objection is not among the rights expressly recognized by the Convention,
it could not be deduced that Article 9 ECHR imposes on States the obligation to accom-
modate particular requirements arising from imperatives of conscience.”! Whether or not
to recognize conscientious objection, to regulate it, and to establish the conditions for its
exercise, falls therefore within the exclusive margin of appreciation of each member State.

In 2011, the Grand Chamber revised its previous doctrine on conscientious objection
in the famous case of Bayatyan v. Armenia. A new claim related to opposition to compulsory
military service provided the Court the opportunity to reflect on the importance of ensuring
that the rights protected by the Convention are real and effective, and not theoretical and
illusory. To this end, it was necessary for the Court to adopt a dynamic and evolutionary
attitude that allowed it to integrate into its jurisprudence the social and legal changes that
occur around it. Therefore, starting from the affirmation that the Convention is a living
instrument, and from the observation of the growing consensus among the member States
of the Council of Europe on the need for contemporary societies to recognize the right
to conscientious objection, the Grand Chamber affirmed that although the Convention
does not explicitly recognize this right, when the opposition of an individual to submit
to conduct imposed by a legal rule is motivated by a serious and insurmountable conflict
of conscience or based on convictions or beliefs that are of sufficient cogency, seriousness,
cohesion, and importance, it attracts the protection of Article 9 ECHR.% In addition, the
judgment adds, in those cases where there is an alternative that reasonably accommodates
the interests of the objector and those of the State, the limitations imposed on freedom of
conscience cannot “be considered a measure necessary in a democratic society”?’.

To this date, the change in the Court’s approach to conscientious objection in Bayatyan
has so far not translated into a more favorable attitude towards claims by citizens seeking
to be exempted from legal duties for reasons of conscience, except in cases strictly related
to compulsory military service (Valero 2021). Based on the repeated argument that Article
9 ECHR does not always guarantee the right to act in the public sphere in the manner
dictated by a religion or belief, both the Commission and the Court have systematically
rejected claims relating, among others, to requests for exemption from the payment of
certain taxes on grounds of conscience;’* requests to be exempted from taking curricular
content or performing school activities that violate one’s religious or philosophical beliefs;*”
with the desire not to provide certain services to same-sex couples both in the public sector
and in private companies;’® and, as we will see in detail in this paper, to claims by health
professionals on issues directly or indirectly related to the right to life.

3. Right to Life and Abortion in the European Court of Human Rights

When the European Convention on Human Rights was adopted in the mid-twentieth
century, abortion was illegal in most European countries which limited their legislation to
a few exceptions in cases where the life or health of the mother was seriously threatened by
the pregnancy (Puppinck 2013). The debate that already existed at that time on questions
related to this matter, especially as to whether the unborn child could be considered a person
and therefore under the protection of Article 2 ECHR, led the drafters to be particularly
cautious.””

With the first two decades of the 21st century behind us, the European panorama
is considerably different. Today, the voluntary termination of pregnancy is regulated
or decriminalized in practically all the member States of the Council of Europe where
both abortion on demand and termination of pregnancy for socioeconomic reasons are
becoming increasingly widespread.”® Only a small group of countries, including Andorra,
Liechtenstein, Malta, Monaco, Poland, and San Marino, still maintain a more restrictive
legislation?’.
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The development by member States of legal systems that are increasingly permissive
of abortion, together with the growing attention paid in recent decades by the Council of
Europe to women’s sexual and reproductive rights, led its Parliamentary Assembly to adopt
Resolution 1607 (2008) on Access to safe and legal abortion in Europe (Quirés Fons 2021).3
Based on the three-fold initial affirmation that abortion can never be considered a method
of family planning, that it should be avoided as far as possible, and that mechanisms
compatible with women'’s rights should be implemented in order to reduce both the
number of unwanted pregnancies and abortions, the Resolution expresses its concern that,
despite the fact that most countries of the Council of Europe allow abortion, there are still
circumstances and contexts that make it difficult for women to have access to it in a real,
acceptable, and safe manner.

After affirming that within the framework of the right of every human being to respect
for their physical integrity and freedom to control of their own bodies, the ultimate choice
of whether or not to have an abortion “should be a matter for the woman concerned, who
should have the means of exercising this right in an effective way”, the Assembly invited
member States (i) to decriminalize abortion within reasonable gestational periods; (ii) to
guarantee the effective exercise of the right of women to have access to safe and legal
abortion; (iii) to respect women’s autonomy of choice and implement the necessary condi-
tions to enable them to make a free and informed choice without necessarily promoting
recourse to abortion; (iv) to remove restrictions that hinder, de iure or de facto, access to
safe abortion by creating the appropriate health, medical, and psychological conditions,
and guaranteeing the necessary economic resources; (v) to adopt general strategies and
policies on sexual and reproductive health and rights through the allocation of sufficient
financial resources; (vi) to guarantee access for men and women to adequate contraceptive
methods at reasonable cost; (vii) to introduce compulsory sex and relationships education
programs for young people that are adapted to their age and gender in order to prevent
unwanted pregnancies and abortions; and (viii) to promote family-friendly attitudes in
public information campaigns, and to provide counselling and practical support to women
who resort to abortion due to family or financial pressures.

Dating back to the 1960s and up to the present day, the jurisprudence of the Strasbourg
Court in relation to abortion has been relatively extensive, and comprises decisions from
both the Commission and the Court. In fact, at the time of writing, no fewer than twelve
cases against Poland are pending before the Court, all involving the induced termination
of pregnancy (Krajewska 2021).3! During its years of activity, the ECtHR’s jurisdiction
has been called upon in diverse matters such as petitions for in abstracto review of laws
decriminalizing abortion,*” claims by male parents of fetuses aborted by their wives or
partners,® claims concerning the provision of family-planning services,* doubts about
the responsibility of the State in cases of forced termination of pregnancies as a result
of medical negligence,” appeals related to the criminal consequences of the practice of
illegal abortions,*® and finally, claims related to effective access to abortion in countries
traditionally reluctant to do so, such as Poland and Ireland.*”

The Strasbourg Court has built its corpus of decisions and judgments in this area
through three articles of the Convention: Article 2 ECHR (right to life); Article 8 ECHR
(right to respect for private and family life); and, more recently, Article 3 ECHR (prohibition
of torture and inhuman or degrading treatment).

Article 2 ECHR states that

“Everyone’s right to life shall be protected by law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this
Article when it results from the use of force which is no more than absolutely
necessary: (a) in defence of any person from unlawful violence; (b) in order to
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effect a lawful arrest or to prevent the escape of a person lawfully detained; (c) in
action lawfully”.

In relation to this provision, the European Court of Human Rights has established that
although the Convention does not recognize a right to abortion®®, nor does it per se exclude
intrauterine life from its scope of application.?” The determination of when human existence
begins, as well as the decision to decriminalize or legislate on abortion, is left at the exclusive
prerogative of each of the States that make up the Council of Europe, as is the regulation of
the recognition and form of exercise of conscientious objection™’.

It has been in the context of cases related to abortion that the Strasbourg jurisdiction
has expressed its view on the moment at which human life can be considered to have begun
for the Convention. The Commission, and the Court itself, have reiterated on more than
one occasion that in a matter as delicate as this in which scientific, philosophical, ethical,
and religious opinions, as well as national laws themselves, differ considerably, the initial
question arises as to whether the Convention can have anything to say at all*!. The lowest
common denominator on this matter identified by the Grand Chamber among the countries
belonging to the Council of Europe is, first, that the embryo and the fetus belong to the
human race, and second, that their potential capacity to become a person demands that
they be protected in the name of human dignity.*” Any other consideration beyond these
two initial assertions is left to the discretion of the States.

The Strasbourg doctrine on the applicability of Article 2 ECHR to the unborn fetus,
developed by the Commission before it ceased its activity in 1998, was taken up by the
Grand Chamber in the well-known judgment of Vo v. France, which resolved the applica-
tion of a woman of Vietnamese origin who had been the victim of a medical negligence
that had led to an unwanted therapeutic abortion. After the domestic courts rejected that
involuntary manslaughter could be applied to a fetus, the claimant appealed to the Stras-
bourg Court, as she considered that the fact that French law did not attach any criminal
consequences to causing the death of an intrauterine life, even involuntarily, amounted
to a lack of protection of the right to life protected by Article 2 ECHR. The judges of the
Grand Chamber rejected the applicant’s claim on the grounds that since “Article 2 of the
Convention is silent as to the temporal limitations of the right to life and, in particular, does
not define ‘everyone’ (‘toute personne’) whose ‘life” is protected by the Convention”, the
Court “has yet to determine the issue of the ‘beginning’ of ‘everyone’s right to life” within
the meaning of this provision and whether the unborn child has such a right”.**

In this regard, the judgment recalls that the Commission had already noted in previous
rulings that the first paragraph of Article 2 ECHR contains two different, albeit interrelated,
basic elements. While the first paragraph of the article establishes the general obligation
for the law to protect the right to life, its second sentence contains a prohibition on the
intentional termination of life. This prohibition is qualified by the exceptions provided for
in Article 2(1) ECHR in fine, as well as in Article 2(2) ECHR, exceptions which, by their very
nature, affect persons already born and cannot be applied to a fetus. In short, in the opinion
first of the Commission and then of the Court, both the meaning generally attributed to
the word “everyone” and the context in which the term is used by the Convention itself
would support the idea that it does not include the unborn child. In any case, and without
questioning as obvious the legitimate interest that States may have in protecting prenatal
life, the Strasbourg Court considered that it is not for it to determine whether a fetus can be
entitled to some kind of protection under the first paragraph of Article 2 ECHR. Reality
proves that among the members of the Council of Europe there is no unanimity as to
whether, or to what extent, Article 2 ECHR protects life before birth.** Finally, the Grand
Chamber concluded that it is neither possible, nor desirable, to give an abstract answer to
the question of whether the unborn child is a person for the purposes of Article 2 ECHR.*®

In relation to abortion itself, the Commission determined early on that although it is not
expressly included among the exceptions to Article 2 ECHR that qualify the prohibition of
intentionally terminating a life, the induced termination of pregnancy is always compatible



Religions 2022, 13, 558

9 of 21

with this precept when it is justified by the need to protect the life and health of the pregnant
mother.*® As I pointed out in the previous paragraph, although the Strasbourg court has
not expressed an opinion as to whether Article 2 ECHR should be interpreted as completely
excluding the fetus as the holder of the right to life, what it has categorically rejected is that
the unborn child has an absolute right to life: the life of the fetus is intimately connected
with, and cannot be considered in isolation from, the life of the pregnant woman, and any
interpretation in the sense of granting the fetus an unqualified right to life would lead to the
conclusion that abortion would be prohibited even in the case of a pregnancy that involved
a serious risk to the life of the mother, which in turn would mean “that the “‘unborn life’
of the foetus would be regarded as being of a higher value than the life of the pregnant
woman”.’
Article 8 of the Convention protects private and family life in the following terms:

1. Everyone has the right to respect for his private and family life, his home and
his correspondence.

2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.

As regards to the implication of Article 8 ECHR in abortion-related issues, the connec-
tion between induced termination of pregnancy and the right to private and family life
was established by the European Commission of Human Rights in 1976 in the case of
Briiggemann and Scheuten v. Federal Republic of Germany (Martinez-Torron 1986; Zureick
2015).*® The complaint arose from the claim of two German citizens that the Constitutional
Court’s decision to declare null and void a 1974 law decriminalizing several cases of abor-
tion violated Article 8 ECHR by requiring them either to renounce sexual intercourse, to
use contraceptive methods with which they did not agree, or to carry out an eventual
pregnancy against their will*”. The Commission admitted that both pregnancy and its
termination are part of the notion of private life and, sometimes, of family life. By resorting
to a notion of private life that would include sexual life as part of the right to privacy and
to “develop relationships with other human beings, especially in the emotional field, for
the development and fulfilment of one’s own personality” the 1976 decision ruled that
the legal regulation of abortion entails an intrusion into private life which may or may
not be justified under Article 8(2) ECHR". In a subsequent report issued on the same
case, the Commission itself introduced the nuance that pregnancy cannot be considered
to belong exclusively to the sphere of a woman’s private life, since when she is pregnant,
her own life is connected in a particularly intense and intimate way with that of the fetus.
Therefore, not every regulation concerning the termination of unwanted pregnancies can
be considered an interference with the mother’s right to respect for her private life, nor
can Article 8(1) ECHR be interpreted to mean that the pregnancy, or its termination, is the
exclusive responsibility of the pregnant woman.”!

As a consequence of this doctrine, and without prejudice to the fact that the Court
had considered that Article 8 ECHR includes a right to personal autonomy that extends
not only to the respect for physical and psychological integrity but also to the individual
decision to have or not to have children,’” for Strasbourg, any regulation on abortion
implies for the State an initial weighing of public and private interests as well as a series of
positive obligations aimed at guaranteeing the physical and psychological integrity of the
mother.”® Consequently, the woman’s right to respect for her private life must be weighed
against other competing rights and interests, including those of the unborn child.>* In this
balancing exercise, the margin of appreciation that the Court grants to the States to establish
the terms of their respective domestic legal systems plays an important role, as we will see
in the judgments that are briefly described below.
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In 2010, in the judgment A., B., and C. v. Ireland, the Grand Chamber ruled cumu-
latively on the claims of three women who had traveled to the United Kingdom to each
have an abortion that they considered would not be authorized in their country of origin.
Along with the violation of other provisions of the Convention, the applicants alleged
that the legal limitations on voluntary termination of pregnancy then in force in Ireland
constituted an interference with the right to privacy protected by Article 8 ECHR>. The
highest chamber of the Court found an interference with the invoked provision in the
three cases, although it only considered such an interference unjustified in the case of the
third applicant. In the cases of the first two claimants, the Court ruled based on the State’s
negative obligations; in the case of the last one, the judges sitting as a Grand Chamber
chose to analyze the claim from the perspective of positive obligations. I will refer to this
third case later on.

The first two applicants had decided to terminate their respective pregnancies for
reasons of health and/or personal welfare, both of which were not covered by the, then
current, Irish law.”® Based on a broad interpretation of Article 8 ECHR, the Grand Chamber
held that the prohibition on the applicants’ being able to terminate their pregnancies in
Ireland amounted to an interference with their right to privacy”’. However, in considering
whether such an interference could be considered necessary in a democratic society, the
Grand Chamber answered in the affirmative. Relying on the doctrine of the margin of
appreciation, the majority judges considered that the limitations imposed in Ireland on
abortion properly balanced the conflicting legal interests: on one hand, the women's right
to respect for their private lives; on the other hand, the deep moral values of the Irish
people concerning the nature of life and the consequent need to protect the unborn child.
Without denying that there is indeed a growing consensus in Europe in favor of broadening
the circumstances in which abortion would be permitted, the judgment did not consider
this sufficient reason to limit Ireland’s margin of appreciation and to question its decision
to maintain a more restrictive legislation.

Without going so far as to admit that the margin of appreciation of each State in matters
related to abortion is unlimited, since any State regulation must always be compatible
with the Convention and subject to the supervision of the Court, the Grand Chamber
did establish in A., B., and C. an interesting connection between Articles 8 and 2 ECHR
which reinforces the discretion of the countries in this matter. Referring to the previously
mentioned case of Vo v. France, A., B., and C. recalls that the question of when the right
to life begins falls within the margin of appreciation of the States, precisely because there
was no European legal or scientific consensus on the matter at the time the Convention was
drafted, nor is there any today. From this initial lack of consensus, it was and is impossible to
give a single answer to the question of whether the unborn child can be considered a person
for the purposes of the protection afforded by Article 2 ECHR. Since it is the responsibility
of the State to define which interests of the unborn child are worthy of protection and
because the rights of the fetus and the mother are intrinsically interconnected, the margin of
appreciation granted to the national authorities in relation to the protection of the unborn
child inevitably conditions the weighing of the interests of the mother when they conflict
with those of the child she is carrying. Thus, although most member States have chosen
to resolve this conflict of interests by favoring a broad right of women to abortion, this
consensus cannot, of itself, be decisive for the Court when assessing the situation in other
countries, even in the light of the evolving interpretation of the Convention™. Paradoxically,
in comparison with other cases in which consensus is invoked as a limit to the margin of
appreciation, this variable is less decisive in matters of abortion because it arises from a
lack of agreement on a fundamental prior question, that being, whether or not the fetus is a
person for the purposes of the protection afforded by Article 2 ECHR.

As mentioned above, the Court has also linked Article 8 ECHR and the positive
obligations that derive from it for the State with the real possibility for women to access
abortion when it is legally permitted in a national legal system.”” Based on the traditional
assertion that the Convention is intended to guarantee rights that are real and effective and
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not theoretical or illusory, the Court has been particularly critical of some of the procedures
established in domestic legal orders for women to access abortions. While recognizing
that Article 8 ECHR does not contain any explicit procedural requirements, the Court has
pointed out that it is important that fair processes be implemented that adequately respect
the interests affected.?” In particular, since the Tysiac v. Poland judgment, the Court has
questioned national provisions that, while allowing access under certain conditions to
voluntary termination of pregnancy, are formulated in terms that may have a chilling effect
on the health professionals responsible for certifying the appropriateness or necessity of
terminating the pregnancy. Once a State decides to permit abortion, it cannot design a legal
framework that de facto limits the real possibilities of obtaining it.°'

This was precisely the case of the third claimant in the above-mentioned A., B., and C.
case. Her starting situation differed from that of the first two applicants. She had learned of
her unplanned pregnancy at a time when she was in remission from a rare type of cancer
and after having undergone a series of diagnostic tests that are contraindicated during
pregnancy. Although her case could have qualified for the only exception to the general
prohibition on abortion then allowed under Irish law—the real and substantial risk to the
mother’s life—the alleged deterrent effect of the regulatory framework in force at the time
meant that the health professionals who attended her were inconclusive not only about
the risk that the pregnancy might cause her to relapse into her illness, but also about the
effects that the diagnostic tests already carried out might have had on the fetus. Faced
with this uncertainty, the third applicant chose to have an abortion in a clinic in the United
Kingdom. In her application to the Strasbourg Court, she argued that the Irish authorities
had breached their positive obligations under Article 8 ECHR by failing to establish a clear
procedure by which she could have determined whether, because her life was at risk, she
could have a legal abortion in her own country.®?

Following the precedent of Tysiac, the Grand Chamber recalled that, without prejudice
to the wide margin of appreciation enjoyed by member States to establish their own
regulations on abortion, once they have defined the applicable legal framework, it has to
be designed in a coherent manner in order to ensure that the different legitimate interests
involved are adequately taken into account. The judgment found that in Ireland, there was
no clear procedure—neither medical nor before the courts of law—to verify the real risk to
the life of the mother arising from a pregnancy. This lack of clarity and certainty necessarily
resulted in an undesirable chilling effect, which led health professionals to be extremely
cautious in their opinions and decisions for fear of the consequences, even criminal, of their
actions®.

Finally, in a relatively novel line of jurisprudence, the Strasbourg Court has analyzed
the question of abortion in relation to Article 3 ECHR, which states that “No one shall be
subjected to torture or to inhuman or degrading treatment or punishment”. After having
been rejected on previous occasions in 2011 and 2012, the judgments R. R. v. Poland and P.
and S. v. Poland recognized the potential implication of this article of the Convention in
those cases in which the procedures established by the States so that women can legally
have an abortion are made difficult and delayed to the point of causing a vulnerable
pregnant woman anguish or suffering that exceeds the limits allowed by Article 3 ECHR
(Zureick 2015).%4

4. Healthcare Professionals and Conscientious Objection to Abortion in the European
Court of Human Rights

Conscientious objection to abortion is defined as the refusal to perform an abortion
or to cooperate directly or indirectly in its performance, and concerns not only medical or
healthcare personnel, but has also been raised “by other citizens with respect to activities
only indirectly related to the performance of abortions” (Navarro-Valls and Martinez-Torron
2012).

The Court’s meager body of decisions on the direct or indirect conscientious objection
of healthcare professionals to abortion appears to be largely ignoring its own legal reasoning
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and doctrine on freedom of conscience and the rights protected by Articles 2, 3, and 8 of
the Convention in claims connected to human life that were discussed in previous sections.

In cases concerning abortion or prenatal life, the Court has carefully declined to
express any opinion on the morally and scientifically contentious question of “when does
human life begin?” and has delegated to member States what relevance each of them
wants to accord to the public and private interests at stake when regulating the voluntary
termination of pregnancy. In this weighing of competing interests, the magistrates sitting
in Strasbourg have favored national specificities over European consensus by upholding
the compatibility with the Convention of national regulations on abortion that are more
restrictive than what is the accepted norm in the majority of countries that belong to
the Council of Europe. Positive obligations become the threshold of the State’s margin
of appreciation, and once its legislation permits the voluntary termination of pregnancy,
provided certain conditions are met, public authorities cannot indirectly limit actual access
to the procedure, particularly if as a result the woman is caused insufferable anguish or
suffering.

Contrarily, in conscience claims by healthcare professionals who object to their direct or
indirect involvement in the termination of prenatal life, despite the acknowledged divisive
nature of the underlying conflict, the Court appears to be siding with a European social
and political consensus that artificially confronts conscientious objection and women’s
sexual and reproductive rights. Consequently, the State’s positive obligations to reasonably
accommodate claims of conscience that fall under Article 9 of the Convention have, to
date, been ignored, and the willingness of the Strasbourg Court to recognize a right to
conscientious objection linked to Article 9 ECHR which could be briefly seen in Bayatyan,
has not been continued in any of its decisions concerning the refusal of certain healthcare
professionals to participate in abortion practices. This position of the Court is surprising
for two reasons: first, because conscientious objection to abortion and to military service
have a common axiological origin, and that is a deep respect for the sanctity of human life
(Harrison 2021);%° second, because even before the decision in the case against Armenia,
the concern within the Council of Europe for the protection of freedom of religion and
conscience in the medical field had given rise to Resolution 1736 (2010) of its Parliamentary
Assembly.®®

Under the title “The right to conscientious objection in legal medical practice”, Resolu-
tion 1736 (2010), begins by recognizing that conscientious objection by health professionals
is satisfactorily regulated in most countries in the Council of Europe in such a way that
its exercise does not prevent patients from accessing the services which objectors refuse
to carry out. The Resolution expresses, however, two concerns: first, that no negative
consequences can result from the decision of a person or institution not to perform, accom-
modate, or assist in the performance of an abortion, euthanasia, or any act that may cause
the death of a human fetus or embryo; second, that it is important to reaffirm both the
right to conscientious objection of the healthcare professional and the obligation of States to
ensure that citizens have effective access to legally recognized medical services. Finally, the
Resolution urges countries to weigh the interests of users of national health services against
those of healthcare professionals and invites them to develop legislation that guarantees
the rights of both parties, especially in cases of emergency.

As was the case for a long time with the Resolutions and Recommendations of the
Parliamentary Assembly on conscientious objection to military service (Valero 2021), the
Strasbourg Court has not yet taken the step of incorporating into its jurisprudence the
concerns and aspirations contained in the 2010 Resolution. With the exception of Eweida,
which resolved two cases of conscientious objection in the medical arena that had nothing
to do with the right to life,"” up to the time of writing this paper, the scarce number of
applications that have reached the Court related to conscientious objection in the healthcare
field in general, and to direct or indirect objection to abortion in particular, have been
declared inadmissible. This was the case in 2001 in Pichon and Sajous v. France; and again
in the 2020 cases against Sweden, Grimmark and Steen (Martinez-Torron 2020).
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In Pichon and Sajous, the claim was brought by two French pharmacists who ran a
pharmacy in a small town near Bordeaux. Both objected to supplying contraceptive drugs
in their establishment on religious grounds and were sanctioned for it. After exhausting
all domestic remedies without being able to see their conscience-related choice validated
before the French courts, they brought an application before the European Court of Human
Rights. The Third chamber dismissed their claim, relying on the aforementioned argument
that Article 9 ECHR does not guarantee that an individual can always behave in the public
sphere in accordance with his personal convictions. The decision included a reflection to
the effect that, in the context of a legal activity and a highly regulated profession, such as
in France the sale of contraceptives and the management of a pharmacy, one cannot give
priority to one’s own religious beliefs, nor impose them on others.

In the most recent Grimmark and Steen cases, the applicants were two nurses who
had received specific training to work as midwives. Both were denied employment in
that specific professional category after they expressed to their potential employers an
objection to abortion based on religious and ethical grounds. Their claims before the Court
were dismissed as manifestly ill-founded by a three-judge Committee of the Third section
of the ECtHR.?” Both decisions found that the interference with the right to freedom of
conscience protected by Article 9 ECHR of Ms. Grimmark and Ms. Steen was justified and
necessary in a democratic society: Sweden provides access to medical abortion throughout
its territory and consequently has a positive obligation to organize the national health
system in such a way that the exercise of freedom of conscience by health care professionals
does not impede the effective provision of abortion. Accordingly, the requirement that all
midwives in Sweden be willing to carry out the duties inherent to their position, including
performing abortions, is justified and not disproportionate. The applicants had voluntarily
chosen their profession, and both should have been aware that accepting employment
as midwives entailed performing each and every one of the functions attributed to their
professional category (Martinez-Torrén 2020).

Although the Court’s reluctance to decide on the merits of claims related to conscien-
tious objections to direct or indirect intervention in abortions prevents us from knowing in
detail its position in this regard, some of the arguments present in the three inadmissibility
decisions, briefly outlined in the preceding paragraphs, and, above all, some of their no-
table omissions, seem to contradict in many respects both the Court’s current doctrine on
conscientious objection to compulsory military service and the Parliamentary Assembly’s
Resolution 1736 (2010).

Undoubtedly, the most striking thing about the Pichon and Sajous and Grimmark and
Steen decisions is that they avoid any serious and reasoned consideration of the undeniable,
and in theory, not denied, right of healthcare professionals to their freedom of conscience
and the exercise of conscientious objection. This omission raises numerous doubts that the
Court chooses not to address, much less resolve:

1. The first issue raised by the inadmissibility decisions discussed in this section,
in particular those concerning the two Swedish midwives, is the fact that the deciding
Committee placed so much emphasis on the positive obligations incumbent upon the
respondent State “to organize its health system in a way as to ensure that the effective
exercise of freedom of conscience of health professionals in the professional context”.”’
This consideration is particularly surprising because Sweden does not recognize a right of
conscientious objection for health professionals (Munthe 2016). Therefore, in this Nordic
country, medical practitioners and related personnel are not permitted by law any effective
exercise of freedom of conscience in the context of their professional activities. However,
this singularity of the Swedish legal order, which directly contradicts the Committee’s
express statement, is not only not even mentioned in either of the two inadmissibility
decisions, but also does not provoke the slightest reaction from the Court.

This omission could point, in the first place, to an implicit and disproportionate
deference by the Committee to the doctrine of the margin of appreciation, which in itself
would be questionable if we take into account the parameters set by Resolution 1736 (2010).
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But equally, it could reveal a more worrying and somewhat myopic, or at least partial,
interpretation of the positive obligations of the member States in relation to the organization
of their national health systems when it is a matter of protecting the legal and fundamental
rights of all the subjects involved. It cannot be denied that, indeed, European countries
have a positive obligation to guarantee real and effective access for their citizens to the
portfolio of health services established by law, including, where appropriate, abortion, but
itis no less certain that they also have, as Grimmark and Steen are careful to point out, a
positive obligation to guarantee that the fundamental right to freedom of conscience of
healthcare professionals, protected by the Convention, is real and effective and not merely
theoretical.

The lack of reflection on this second aspect of the State’s positive obligations is all the
more surprising if one considers the Court’s recent case law on conscientious objection to
compulsory military service. Since Bayatyan, Strasbourg case law has not hesitated to draw
attention to the incompatibility with the Convention of the member States’ legal systems
that fail to comply with their positive obligations in relation to the effective exercise of
conscientious objection to compulsory military service and do not accommodate conscience-
related claims (Valero 2021).”! In view of this, one can only speculate as to why the Court
has avoided attributing any consequences to the general prohibition in Sweden on the
exercise of conscientious objection by health professionals.

2. A second issue that has not merited any consideration by the Court is related to the
chilling effect mentioned in the previous pages and which refers to the dissuasive effect that
very restrictive or unclear legislation can have on the exercise of certain rights. The concern
expressed by the Court that the way in which the rules regulating access to abortion are
drafted in less permissive legislations may have a dissuasive effect on health professionals
that prevent women from effectively accessing a legally permitted medical service does not
seem to have an adequate correlation when what is at stake is the exercise of a fundamental
right—freedom of conscience—by health personnel. The Grimmark and Steen cases, and to
some extent also Pichon and Sajous, raise the question of the extent to which legislation
that denies or restricts the exercise of conscientious objection by health professionals does
not produce the same chilling effect denounced by the Court, thus dissuading physicians,
pharmacists, nurses, midwives, and other related personnel from exercising not only a
right recognized in national legislation, but a freedom protected by the Convention, for
fear of the disciplinary consequences or discrimination in employment that such exercise
may entail (Martinez-Torron 2020).

3. The fact that, to date, the Court has declined to fully consider the merits of the claims
that have been brought before it in relation to direct or indirect conscientious objection to
abortion by health professionals, has justified the fact that, for the time being, the Court
has not carried out a reasoned balancing of the public and private rights and interests at
stake in the conflicts that have come before it. The systematic deference to the decisions
of the domestic courts in the three cases discussed seems to imply that, at least in the
public sector and in highly regulated professions and those related to the organization
of national healthcare systems, any allegedly neutral law prevails over a serious and
insurmountable conflict of conscience, even if, as the Court has recognized, this conflict is
protected by Article 9 ECHR.”?> Once again, the Court avoids considering seriously and
rigorously what is one of the fundamental points of Recommendation 1763 (2010) of the
Parliamentary Assembly and of the Court’s own jurisprudence: the need that exists, when a
dilemma arises between individual conscience and the law, to weigh, and as far as possible,
accommodate the rights and interests of all parties involved—health professionals, women
who wish to access a legal abortion, and the State—for which it is essential to carry out a
careful balancing exercise (Power-Forde 2016).

4. Linked to some of the reflections already made in the previous point, I do not want
to conclude this section without highlighting one last particularly notable omission from
the decisions discussed in the cases against France and Sweden: the absence of any mention
of the doctrine of reasonable accommodation of religious beliefs in working environments,



Religions 2022, 13, 558

15 of 21

the essentially fungible nature of the professional activities of the actors in the claims,
and the lack of any analysis by which the Court sought to ascertain whether there were
practicable options that, while guaranteeing the access of the women concerned to the
medicines and services required, would leave the freedom of conscience of the appellants
unscathed. On the contrary, in the Pichon and Sajous decision, the Third section affirmed
that one’s own beliefs cannot be imposed on third parties. And yet, at no point in the
factual account of the case does it appear that the French pharmacists intended to impose
their beliefs on anyone, any more than did the Swedish midwives. All they wanted was
to be able to pursue their professions without violating their conscience. Comparative
experience shows that allowing exceptions to compliance with neutral laws for serious
religious, ethical, or moral reasons does not necessarily imply either the imposition of one’s
own beliefs on third parties or a reduction in the access of those same third parties to the
exercise of their rights (Laycock 2015-2016).

There is nothing in the account of the cases to suggest that the refusal of two French
pharmacists to dispense potentially abortifacient products, or of two Swedish midwives
to intervene directly in pregnancy termination procedures, was of such a magnitude as to
jeopardize the entire healthcare system of the two respondent States. But the Court does not
even raise the possibility that France and Sweden would have any obligation to organize
their public health services in a way that would reasonably accommodate the conscientious
claims of a minority of professionals while maintaining the quality of care for women who
wish to prevent or terminate a pregnancy. As has been observed in the doctrine, maximalist
approaches, such as the one suggested, would lead to the undesirable conclusion that in
order to fulfill a vocation to contribute to bringing children into the world, one would also
have to be willing to terminate their intrauterine life (Laycock 2015-2016).

In view of these considerations, reasonable doubt arises as to whether there is not
a certain reluctance among the Strasbourg judges to apply their own doctrine on the
relationship between Article 9 ECHR and the exercise of conscientious objection to a subject
as morally and socially sensitive as abortion; a perhaps unjustified fear that an application
of its jurisprudence along the lines indicated in the preceding paragraphs, which would
force member States to, at least, make the effort to accommodate individual conscientious
choices in controversial areas and matters, would be interpreted as meaning that the Court
endorses, or at least does not question, the beliefs that inform and underlie the consciences
of objectors. As I have pointed out in the first pages of this paper, this would be a mistaken
understanding of what freedom of conscience consists in, especially considering the notion
of human dignity and the principles of neutrality and pluralism, and one which would be
inappropriate in a human rights court.” It is true that there are beliefs, religious or not,
which differ from the moral values prevalent in European societies today, but it is no less
true that such beliefs, and the right to behave in accordance with them, are protected by
Article 9 ECHR, and that their limitation is justified only when a real need can be proven.
The protection of freedom of conscience does not depend on the objective correctness of
each citizen’s conceptions of what is good nor on their conformity with prevailing moral
or social values but is based on its status as a human right essential to the dignity of the
individual and to the democratic health of the State.

5. End of Life, Healthcare Professionals and Conscientious Objection in the European
Court of Human Rights

Defined as the refusal of a health professional to participate directly or indirectly in the
performance of actions conducive to ending a patient’s life who requests it in accordance
with the law, because he or she considers that such an act is against his or her deepest ethical,
moral, philosophical, and religious convictions and to act in this way would significantly
damage his or her conscience, deontology, and moral integrity, conscientious objection to
euthanasia holds in the field of medicine “a qualified value that derives from the connection
that the activity carried out in that professional field has with such transcendental values
as life and the physical and psychological integrity of individuals”.”* In the same vein,
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the World Medical Association has pointed out that “No physician should be forced to
participate in euthanasia or assisted suicide, nor should any physician be obliged to make
referral decisions to this end”;”® while, in a very similar sense, the Code of Medical Ethics
of the General Council of Official Medical Associations of Spain establishes in Article 32
that the recognition of conscientious objection is an indispensable prerequisite to guarantee
the professional freedom and independence of physicians.”®

The Strasbourg Court has not yet had occasion to rule on questions relating to the
practice of euthanasia, which has been decriminalized or legalized in the Netherlands,
Belgium, Luxembourg, and Spain, nor on the exercise of conscientious objection by health
professionals recognized by the laws that regulate it (Navarro-Valls and Martinez-Torron
2012; Salinas Mengual 2021).

However, other questions relating to the end of life and its relationship with the
Convention have been submitted to the jurisdiction of the Court, especially in the areas
of assisted suicide and therapeutic obstinacy. The parallelism of the lines of argument
developed by the Court in this small corpus of judgments with its jurisprudence on induced
abortion suggests that there will be few differences in its position in future pronouncements
affecting the conscientious objection of health professionals who carry out their professional
activity in euthanasia (Valero 2021). The implication of Articles 2, 3, and 8 of the ECHR
and the recourse to the doctrine of the margin of appreciation that the Convention and
the Court grant to States in matters related to the beginning and end of human life would
justify such an assumption.

The cases of Pretty v. the United Kingdom and Lambert v. France are the leading cases in
this area today. In the former, the Court did not hesitate to recall the principle of the sanctity
of life protected by the Convention.”” In the second, the focus shifted to the wide margin of
decision that the member states of the Council of Europe must legislate in matters related
to the medical end of human life.

These cases decided by the Strasbourg Court only highlight the moral and deontolog-
ical dilemma that doctors and other health personnel face in euthanasia and euthanasia
contexts, such as assisted suicide (Smet 2019). It is therefore not to be ruled out that, in
the future, the Court of Human Rights may be approached by health professionals who
object to direct or indirect participation in these practices. The question remains as to the
orientation that the Court will adopt in these cases, whether it will opt for a thoughtful
application of the Bayatyan doctrine or whether, on the contrary, it will opt to adopt a
position closer to the one it has maintained up to now about conscientious objection to
abortion.

6. Conclusions

Freedom of conscience has become one of the principal areas in which the battle for
religious freedom and freedom of thought is being fought in modern Western societies.
In a social and political context, often marked by suspicion of the desire of citizens with
beliefs—religious or not—to live in public and professional life according to their own
moral codes, conscientious objection in matters related to the beginning and end of life
has become the tip of the iceberg of a much deeper discussion about whether to admit
exceptions to neutral laws for reasons of conscience (Adhar 2008).

In recent decades, language that approaches the legal dimension of deeply complex
moral debates on issues, such as abortion and euthanasia, reflects a profound underlying
confrontation of values, and terms and expressions, such as intolerance, conscience wars,
and culture wars, are but the reflection of a worrying and divisive reality (Fredman 2020;
Mancini and Rosenfeld 2018; NeJaime and Siegel 2015; Laycock 2014). In view of the
analysis in this work, and although it may be argued that where conscientious objection in
healthcare is concerned, the European Court of Human Rights has so far carefully avoided
stepping out of the realm of social and political correctness by deferring systematically
to the doctrine of the margin of appreciation (Brzozowski 2021), given the precedent of
Bayatyan, I harbor a moderate hope that future pronouncements on conflicts of conscience
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in contexts where the beginning and end of human life is compromised will contribute to
appease this dialectic of conflict, to take it out of the media, social, and political spheres in
which it normally unfolds, and to redirect it into the parameters of legal argumentation
centered on human dignity, which is the proper home of this jurisdictional body.

The arguments developed by Strasbourg in relation to conscientious objection to
military service in particular, the link established between Article 9 of the Convention with
serious and unavoidable individual conflicts of conscience, the limitation of the margin
of state appreciation, and the firm defense of the need to attend in a balanced way to the
rights and interests of all parties involved, have the potential to turn future jurisprudence
of the Court into an effective tool for the normalization of the exercise of conscientious
objection. However, the Court must assume the challenge of extrapolating it to other fields
and applying it outside the strict context of armed military service.

With these concluding reflections, I do not intend in any way to trivialize reality as
multifaceted and complex as the exercise of conscientious objection (Martinez-Torron 2019).
If I had to draw only one conclusion from the analysis made in the pages of this work,
it would be that the Strasbourg Court does not have a simple task ahead. If litigation in
relation to conflicts of conscience and human life continues to increase in Europe as it has
elsewhere in the West, it will not be easy for the judges of the Court to detach themselves
from the cacophony surrounding these issues and focus on what their primary task is:
to protect the reality and effectiveness of human rights, and the values of human rights
and human dignity, “tolerance, equality, and respect for diversity among the 800 million
individuals within its jurisdiction” (Power-Forde 2016).

But in this difficult task assumed by the Court, there is something that it can never
forget, and that is that human rights in general, and religious freedom in particular, must
never be trivialized, and their instrumentalization to the point of turning them into mere
dialectical arguments at the service of alleged social wars or into ideological weapons to be
wielded against those who seek to live in common social space in accordance with their
conscience, can never be justified.
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