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Abstract: The Israeli Plonit case concerns a Muslim woman who wished to be represented 

by a female arbitrator in a Shari’a Court. The Shari’a Court of Appeals denied her request 

and decided that Shari’a Law permits only men to serve as arbitrators. Plonit petitioned the 

Israeli Supreme Court, which accepted her petition and decided that the Shari’a Court of 

Appeals’ decision infringed her right to equality. While I support the outcome of the 

Supreme Court’s decision, my paper sheds a light on a crucial matter that is absent in the 

decision; namely, the right to culture of Muslim women, who are a vulnerable members of 

a minority group in Israel, and therefore constitute a “minority within minority”. Analysing 

the case in terms of Plonit’s right to culture, in addition to her right to equality, has two 

advantages. First, it stresses the main issues at the heart of the legal debate, which are the 

minority culture’s norms and practices, and the right of the minority within the minority to 

influence and shape them as much as the majority within the minority. Second, when the 

minority within the minority’s claim is put in terms of the right to culture, and not only in 

terms of the right to equality, they are not necessarily perceived by other minority members 

as claims that try to enforce external norms on the minority culture. 

Keywords: Israel; Muslim; women; Jewish; feminism; Shari’a Court; group rights; the right 
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1. Introduction 

The Israeli Supreme Court has dealt with women rights that relate to multiculturalism and the protection 

of minority cultures [1–17].1 However, as opposed to academic literature that refers in this regard to the 

right to culture of minorities and discuss it in depth, 2 there is only one judicial decision in Israel that 

explicitly refers to the right to culture in the context of women rights within minority groups [13].3 

Relying on my previous work on the right to culture [36–38] and the role it should play in advancing 

claims of vulnerable minority members [38], this paper aims to point out the advantages of using the 

right to culture to advance claims of Muslim women as vulnerable members within the Muslim minority 

in Israel.4 By contrast to the mainstream academic literature, which employs the right to culture mainly 

in order to conceptualize claims of empowered minority members ([39,40]; [41], p. 213; [42,43]; [44], 

p. 24; [45]), 5 this paper offers a fresh feminist point of view that reconstructs the right to culture so it 

will accommodate claims of disempowered religious women in general and, specifically, disempowered 

Muslim women in Israel. In other words, this paper strives to put Muslim feminism ([50]; [51],  

pp. 323–38; [52], p. 12) in terms of the legal and philosophical literature concerning the right to culture. 

In line with literature associated with the third phase of feminism, this paper aims to contribute to 

“multiplicity of voices” as a “jurisprudential method” ([21], pp. 16, 263–65, 272–83) that, in turn, will 

change the interpretation of the right to culture, which is unfortunately currently understood as protecting 

the interests of empowered members within minority groups. 

Plonit [17] is a good example of an Israeli case that deals with a legal claim brought by a vulnerable 

minority member. It concerns a Muslim woman who wishes to challenge a dominant cultural practice 

that allows only men to serve as arbitrators in Shari’a Courts. Plonit wishes to be represented by a female 

arbitrator in her divorce proceedings but the Shari’a Court, which represents the empowered members 

within the Muslim minority ([53], pp. 184–85) refuses her and claims that the dominant interpretation 

of Shari’a Law does not permit it. 

Before delving into the Plonit case and before outlining the main argument this paper presents, it is 

necessary to briefly clarify what I mean by using the terms “culture” and “minority”. The term “culture” 

refers to all kinds of cultures—religious, ethnic, linguistic, or otherwise. Religion should be understood 

as a cultural system ([54], pp. 87–125; [55], p. 381). That is, as a way of life that many people produce 

                                                 
1 For cases that concern Muslim women who challenge their inheritance share see [18]. 
2 For academic literature that explicitly discusses the right to culture with regard to the status of women within minority 

groups in Israel see for example [19–34]. 
3 The right to culture is generally rare in Israeli judicially decision. Except for the Rubinstein case, which dealt with core 

studies of ultra-orthodox male Jews [35], it does not explicitly appeared in judicial decisions. 
4 Although this paper suggests a way in which the right to culture may improve the status of Muslim women and other 

women within religious minorities, it does not deal with the international law aspects of women’s right to their culture. 
5 Some scholars employ the right to culture of empowered minority members not in order to support their claims but rather 

in order to criticize them by pointing out the destructive role the right to culture plays in disempowering vulnerable 

minority members [20,46]. Others explicitly emphasize that the right to culture should not empower already powerful 

minority members on the expense of less empowered minority members [39,47,48]. Eminent feminists, who are very 

attentive to cultural differences, such as Ayelet Shachar [19] and Avigail Eisenberg [49], have suggested thoughtful and 

interesting ideas to make disempowered minority members more powerful within their minority groups. However, unlike 

my suggestion in this paper, Shachar’s and Eisenberg’s accounts do not reconstruct the right to culture. 
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and share together ([38]; [56], p. 727; [57], p. 47) 6. The term “minority” refers to a disempowered 

cultural community within larger society. It is the vulnerable civic status that defines minorities, rather 

than their numbers. Minority groups are defined in terms of unequal citizenship and belonging to general 

society. Unlike majority cultural communities, which enjoy representation, acceptance, and dominance 

in the public sphere, minority cultural communities are attached to vulnerable cultures that do not enjoy 

such a well-regard public status. Minority members are typically excluded or partly included in the 

political and civic life of general society.7 

I will also use the term “minorities within minorities” as a key concept in order to refer to women as 

vulnerable members within minority groups. Minorities within minorities are defined in the academic 

literature as individuals or groups that, on the one hand, identify with their minority culture and are 

largely considered in general society as minority members but, on the other hand, resist prominent values 

and norms that are largely acceptable in their minority group and strive to change them. In most cases, 

these individuals or groups are more vulnerable in terms of their social status and political power in 

comparison to other minority members ([31], p. 293; [38]; [46], pp. 12, 22; [65], pp. 1–2, 5; [66],  

pp. 12, 157; [67], p. 5). In this regard, minorities within minorities are the opposite of “the majority 

within the minority”—a term that refers to empowered minority members who enjoy a higher social 

status within their minority group. 

I will use the Plonit case to illustrate the absence of the right to culture from the judges’ legal analysis 

and point out the advantages of employing it in order to advance legal claims of Muslim women as 

minorities within minorities. As I will explain, conceptualizing their claims by appealing to their right 

to culture, in addition to their individual rights to equality or liberty, better identifies the interests and 

the normative dilemmas that are at the core of the conflict. This is because of two main reasons. First 

and foremost, it explains their claims in terms that are not alienated from their cultural identity or external 

to the values and practices of their minority culture. It gives Muslim women and other vulnerable women 

within religious communities the option to put forward their legal claims without compromising their 

sense of personal and cultural identity. 8  Second, it formulates their claims in terms that are not 

incommensurable to the majority within minority’s claims. It therefore allows courts to properly address 

their claims and offer them a just resolution. 

Part II outlines the facts of the Plonit case, and analyzes the decision delivered by the Israeli Supreme 

Court. Part III briefly explores two competing conceptions of the right to culture, namely rights of 

collective agents’ conception, and rights to collective goods’ conception, and argues on behalf of the 

second one. Part IV argues that because the right to culture protects the minority culture as a participatory 

object that is jointly produced and shared by all its members, majority within minority and minority 

                                                 
6 This is a functional definition of culture that can be contrasted with Rudolf Otto’ substantive approach [58] that identifies 

the religious realm with the realm of “numinous”, a term used by Otto to denote a non-rational and non-sensory experience 

or feeling which is both terrifying and fascinating at the same time. Under the substantive approach, the substance of 

religion as is perceived from the faithful’s perspective. By identifying the religious realm with the realm of the “numinous”, 

Otto aimed to grasp religion from within rather than from the outside (as suggested by the functional approach). 
7 On the relation between citizenship, belonging, cultural differences and minority groups see ([37], pp. 705–6; [59]; [60],  

pp. 196, 224, 237; [61], pp. 22–23, 125–35; [62], pp. 480–81; [63], pp. 85–86; [64]). 
8 On the correlation between the level of religious or ethnic identity and feminist political awareness of Muslim women 

see, for instance ([68], pp. 165–66, 168–70). 
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within minority alike—are both entitled under the right to shape the values and the practices of their 

culture. Part V suggests that the Plonit case, and other similar cases in which vulnerable women within 

religious minority groups wish to dispute and revise values and norms that are internal to their minority 

culture, should be analyzed in terms of the right of minority within minority members to revise their 

culture vis-à-vis the majority within the minority’s right to exclude them. Part V also offers a guideline 

for performing this balance by introducing a non-exclusive criterion for estimating the strength of the 

majority within minority’s right to exclude minority within minority members. 

2. The Israeli Plonit Case 

The Israeli Plonit case [17] concerns a Muslim woman who requested a female arbitrator when she 

went through divorce proceedings in the Shari’a Court of Taibe, a town in Israel that is mostly populated 

by Israeli Arab citizens. Arbitration is an integral component of divorce proceedings, both as a means 

for reconciliation or peaceful separation and as a basis for the determination of fault, which has legal 

and financial implications for the “guilty” party [69,70]. After Plonit’s request for a female arbitrator 

was turned down, she brought her request to the Shari’a Court of Appeal, which upheld the lower court’s 

ruling that only men can serve as arbitrators. This is in spite of the fact that Israel’s Shari’a courts apply 

article 130 of the Ottoman Family Law, which specifies that each member of a couple going through a 

divorce may choose an arbitrator to represent him or her, and that each arbitrator presents the needs and 

the interest of the represented party and supposed to have his or her best interests in mind [53]. The Shari’a 

Court justified its decision by saying that it had based its decision on interpretations of the Maliki, Hanafi, 

and Shafi’i schools of Shari’a Law. Plonit petitioned the High Court of Justice and argued that the Shari’a 

Court of Appeals’ decision should be dismissed. The Israeli High Court of Justice accepted her petition. 

Before analyzing the judges’ decision, I would first like to lay out Plonit’s argument before the Israeli 

High Court of Justice. Plonit’s first argument was that article 130 of the Ottoman Family Law should be 

interpreted as all other laws in Israel, and should not be given a religious interpretation that follows 

Shari’a Law. According to Plonit’s second argument, even if we accept the claim according to which the 

family Ottoman law is a religious law, it should be interpreted according to the Hanafi School of Islamic 

jurisprudence, which Shari’a courts accept on other matters, which allow women to be arbitrators. 

Plonit’s third argument was that the Shari’a courts had exceeded their authority in disqualifying the 

female arbitrator out of hand and had violated Israel’s laws on sexual equality. Plonit’s fourth argument 

has been presented by Kayan, a feminist organization that aims at advancing the status of Arab women 

in Israel and protecting their rights. Kayan argued that the prevention of woman arbitrators in Shari’a 

courts undermines women’s right to dignity, and that there is no relevant difference between men and 

women for the purpose of serving as arbitrators. Kayan has argued that women arbitrators would be able 

to more effectively serve women parties in court and, therefore, there is a need for women arbitrators to 

enforce women’s right of expression. Kayan emphasized that the appointment of men to arbitrate 

women’s cases in front of the court contributes to silencing their voices in the Muslim community. 

The Israeli High Court of Justice overturned the decision of the Shari’a Court of Appeal prohibiting 

the appointment of a woman arbitrator in divorce proceedings, and sent the case back to the Shari’a Court, 

ordering it to allow the appointment of women arbitrators. This paper does not aim to criticize the result 

of the High Court’s decision. Rather, it aims to shed a light on a crucial matter that is absence in the 
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decision. The High Court’s decision in Plonit was written by justice Arbel and most of it focuses on the 

issue of discrimination of women [69,70]. The central questions the court dealt with were whether the 

Shari’a Court of Appeal’s decision prohibiting the appointment of a woman arbitrator discriminates 

against women, and whether it violates the Equal Rights for Women Law, which guaranteed women 

equality before the law.9 Justice Arbel dedicated significant parts of her decision to the importance of 

equality, especially the equality of women.10 She stressed that it is especially important to protect the equality 

of women in religious institutions that often perpetuate the inferior status of women.11 According to Justice 

Arbel, because the purpose of the Equal Rights for Women Law is to protect women and enhance their 

equal rights in society, it should be broadly interpreted and apply to all matters concerning women’s rights.12 

The result of the Plonit decision is wonderful, no doubt. However, in my opinion, the court should 

not have given such an exclusive place in its decision to the Equal Rights for Women Law. It should 

have also addressed Plonit’s right to culture. As I see it, the central issue in Plonit is the social status of 

Muslim women within the Muslim community in Israel. Muslims constitute a minority group in Israel. 

The legal authority Shari’a courts have over family and religious matters of Muslims is given to them 

by the state of Israel as part of a set of group rights that aim to protect the Muslim religion and culture ([23], 

pp. 332–33; [71], p. 900; [72], pp. 64–65). Muslim women, who are of inferior social status within the 

Muslim community ([21], pp. 272–85); [73], p. 287; [74,75]), constitute a minority within minority. 

There is no doubt that the Plonit decision improves the social status of Muslim women within the 

Muslim minority group in Israel. Plonit’s result has been achieved mainly by broadly applying the Equal 

Rights for Women Law on Shari’a courts. In this regard, the Plonit decision joins other judicial decisions 

that conceptualize the problems of minorities within minorities as a conflict between the right to religious 

freedom or the right to culture of the majority within the minority, who are interested in protecting 

disputable religious or cultural norms, versus individual rights, such as the right to equality, of minorities 

within the minorities, who wish to challenge and revise them [38]. Such analysis is also prevalent among 

political theorists. It is called the “dominant” or “judicial” framework, and is associated with Susan Okin, 

Martha Nussbaum, Chandran Kukathas, and Jeff Spinner-Halev ([65], pp. 251–56; [76], pp. 113, 115). 

In the remainder of this paper, I will explain why I think this analysis is incomplete. 

My essential argument is that the court could have achieved the same result by appealing to the right 

to culture of Muslim women in addition to Plonit’s individual right to equality. The main advantage in 

appealing to the minority within minority’s right to culture is symbolic or expressive.13 The right to 

equality is perceived like an individual right that is forced on the Muslim minority from “the outside”, 

whereas the right to culture is perceived as protecting the Muslim minority culture, its values, and norms. 

When claims of minorities within minorities, such as Muslim women, are put in terms of their right to 

culture, they are perceived not as part of a struggle between the minority culture and the hegemonic 

majority culture, but as an inside legitimate struggle within the minority group on the meaning and the 

form of the minority culture’s values and practices that are shared by all minority members. 

                                                 
9 Paragraph 5 of justice Arbel’s decision. 
10 Paragraphs 22–25 of justice Arbel’s decision. 
11 Paragraphs 25–26 of justice Arbel’s decision. 
12 Paragraph 31 of justice Arbel’s decision. 
13  On Expressive theories of law in general see [77,78]. 
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The struggle to put female voices in terms of the norms and values of the minority culture with which 

they are associated goes in direct line with the work of current Muslim feminist organizations in Israel 

and other countries in the Middle East ([52], pp. 16–20; [79], pp. 128–30; [80], pp. 151–58). For instance, 

the Nisa wa Afaq Organization, which is committed to feminist reading of Islamic tradition, does not 

focus on human rights as an instrument for a change, but rather on religion as the starting point of their 

struggle ([80], p. 151). Such organizations basically put forward the idea that Muslim women do not 

necessarily need the “West’s version of feminism” [81] that “throw” them out of their minority culture. 

Instead, they need to put their claims in terms of their own culture so they will be able to change it from 

inside ([52], pp. 16–20; [82], pp. 570–72). 

My argument relies on the right to culture of the minority within minority and its absence from 

academic literature and legal cases like Plonit that concern minorities within minorities. In order to 

understand it, we should first unfold the concept of the right to culture, its uses, its misuses, and its unfortunate 

absence from minorities within minorities’ cases. The next section will be therefore dedicated to this end. 

3. The Right to Culture—A Right to a Participatory Good 

Claims of minority members who wish to protect their cultural norms and practices in multicultural 

societies are frequently conceptualized by lawyers and scholars as claims about the “right to culture”, 

“group rights” or “collective rights” ([34,39–43,81,83–85]; [86], p. 42; [87–89]). For the sake of consistency 

and clarity, I will treat them as synonyms and address them as “claims for the right to culture”. As I have 

indicated in the introduction, religion is understood in this paper as a specific kind of culture. Claims for 

the right to religious freedom should therefore be understood in this paper as reducible to the right to 

culture ([42], pp. 625–41; [90]; [91], p. 137; [92], pp. 287–89). 

When it comes to minorities within minorities’ cases, claims for the right to culture, brought on behalf 

of the majority members within the minority, are usually balanced or weighed against individual rights 

of minorities within minorities. However, the dichotomy of the right to culture versus individual rights 

is problematic because it frames the good of minority culture on the one hand and the goods of equality 

or freedom on the other as incommensurable goods. That is, as goods with no common base-line that 

could give policy makers an opportunity to balance the competing interests. The dichotomy of individual 

rights versus the right to culture, therefore, leaves judges and other policy makers with no other option 

but preferring one right over another ([49], pp. 71–72). The incommensurability problem is especially 

difficult for courts because their decisions in minorities within minorities’ cases may seem to be based 

on arbitrary or idiosyncratic values, as they lack the capacity to balance the right to culture against 

individual rights on a principled basis ([49], pp. 73–74). 

Following my previous work on minorities within minorities’ cases [38], this paper challenges  

the familiar dichotomy between the right to culture and individual rights. Not all minorities within minorities’ 

cases should be understood only in terms of the majority within minority’s right to culture versus the 

individual rights of minority within minority members. Rather than conceptualizing them only in terms 

of individual rights, some claims of minorities within minorities are to be also understood in terms of the 

right to culture as well—the very same one that is claimed by the majority members within the minority. 

However, what do we exactly mean by referring to the term “right to culture”? Why is it considered 

a group right? The answer to these questions should begin with an account of the term “right”. According 
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to Joseph Raz, the right to X exists if, and only if, some person’s interest constitutes a sufficient reason 

for holding others to be under a duty to provide or to secure X ([93], p. 166). Following Raz’s account of 

a right, the right to culture may be understood in two different, competing conceptions. The first conception 

focuses on the agent or agents that hold the right and is therefore called “rights of collective agents” [84]. 

The second one concentrates on the good or the interest that is protected by the right to culture and is 

therefore called “the rights to collective goods” ([84]; [94], p. 200).14 I will now briefly explain why it 

is the second conception that should generally serve as the focal point for conceptualizing the rights of 

minorities within minorities, and why it should specifically serve us in order to understand the right of 

Muslim women in the Plonit case. 

Under the rights of collective agents’ conception, a right might be considered to be a group right 

because it is the group, acting through its leadership, which has the legal power to invoke or waive the 

right. For example, a group’s right to its land may be considered a group right because only the group 

acting through its leadership has the power to make decisions about the disposition of that land. Under 

the rights to collective goods’ conception, a right may be considered to be a group right because the interests 

it protects are collectively shared by all group members rather than separately by each individual [84]. 

There are two reasons to object to the rights of collective agents’ conception. First, we cannot hold it 

if we wish to adhere to the liberal framework of human rights. If we accept the collective agents’ conception, 

we have to show that a group holds a right as a collective in order to argue that a right is a collective 

right. In other words, a right must amount to something more than the sum of the rights of its individual 

members in order to be understood as a collective right under the collective agents’ conception. We must 

assume that there exists a collective that is irreducible to its members in the sense that its welfare is 

independent from the welfare of each of its members. If we cannot draw a distinction between a group 

and its members, then the right is in fact an individual right as it relates to the well-being of every 

individual in the group qua individual. In most cases, such a holistic approach towards a group of people 

proves hard to establish ([84], p. 319). The rights of the collective agents’ conception is therefore not 

compatible with methodological individualism, which entails that culture cannot be understood as more 

than the shared aims of its members [97,98], and thus seems incompatible with liberalism. 

Second, we should object to the rights of collective agents’ conception because it assumes that groups 

qua groups play an active role in exercising, interpreting, and defending their rights. However,  

some groups may lack effective agency and clear identity. Effective agency is a matter of being able to 

form goals, deliberate, choose, intend, act, and carry out evaluation of actions taken. Groups, unlike normal 

individuals, may be internally divided, unorganized, unclear about their boundaries, and therefore face 

difficulties in engaging in actions as groups ([88], pp. 235–37; [96], pp. 135–40; [99], p. 257). 

If we adhere to the second conception of the rights to collective goods, as I suggest we do, we are 

required to observe the character of the object or the interest a right protects in order to decide whether 

it is to be understood as a right to culture. The question is, therefore, which kind of goods need protection 

through the right to culture? The answer is a participatory good that is presented by Denise Réaume, 

who defines it as a special kind of good that can only be produced and shared by a group of individuals. 

That is, a participatory good by its very nature involves activities that require many in order to produce 

                                                 
14 These two approaches relate to a larger debate in rights’ philosophy about the proper account of rights as protecting the 

holders’ interests (as Raz and others suggest) or the holders’ choices ([95], p. 191; [96], pp. 66–75). 
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it. A participatory good is valuable only because of the joint involvement of many within it ([83], p. 10). 

It is the participatory character of the good that makes the right to culture different from individual rights. 

Cultures, which are often manifested and practiced by religion, are examples of participatory goods 

because they can only be created and enjoyed by a group of people rather than individuals. Therefore 

they are goods that merit legal protection by group rights.15 

One may argue that the right to culture may be viewed as an individual right because when a person 

reads a book or prays alone she also practices her right to culture without necessarily needing the presence 

of other individuals who will participate and pray with her.16 In my view, such actions are also participatory 

in their nature as one cannot read a book or pray unless someone from her cultural community has written 

this book or created the practice of praying. Reading books or praying presupposes a community of writers, 

readers, thinkers, poets, and leaders who associate themselves with a cultural community. The requirement 

of other individuals that are required in order to produce and enjoy a culture is not only descriptive.17 It 

boils down to the normative value of culture itself. There is no way in which the interests in creating, 

sharing, enriching, valuing, disputing, and protecting a culture can be understood in individual terms. 

At this point one may still insist that we should not conceptualize the right to culture as a group right. 

If the good that the right to culture protects is a participatory good that is valuable only because of the 

joint involvement of many individuals within it, why should we insist on defining the right to culture as a 

group right? The whole idea of group rights, one will argue, is alien to the liberal approach towards 

rights. According to the traditional view of liberalism, rights can be attributed only to individuals ([99], 

p. 257). By contrast to group rights, individual rights are also universal by their nature—they, at least 

potentially, apply to all individuals and benefit all individuals, without any reference to their community’s 

                                                 
15 For the purpose of defending the participatory interest’s conception of the right to culture, it is important to stress two 

points: First, it does not entail that a right to culture is only a right to a participatory good, but rather that a participatory 

good can only be protected by the right to culture ([83], p. 27; [88], p. 201). I choose the participatory good conception 

because, as I explained, it is the best way to understand the right to culture without the need to delve into questions 

regarding the identity of the group as the holder of the right to culture, and because such an endeavor takes us away from 

the general framework of human rights within liberalism. Second, one may argue that the right to association or the right 

to collective bargaining, which are also frequently referred to as “collective rights” ([100]; [101], p. 176), also have a 

participatory nature because they cannot be exercised only by an individual. However, this fact does not prove that it is a 

group right. The right to culture protects an already established participatory good, while the object of the right to 

association is a potential participatory good, i.e., a potential to create a future participatory good. Therefore, according to 

the second conception of group rights, which requires us to observe the character of the good that is protected by the right, 

the right to association is not a group right. Admittedly, the right to association cannot be exercised by one individual who 

lives in an isolated island. It requires preconditions such as the existence of people, who can practice it, and freedom of 

interaction between them. However, it does not require the precondition of an existing participatory good to protect. 

Unions and corporations are artificial entities that do not exist before the law recognizes them as such. Cultures on the 

other hand do not need an official legal status in order to be recognized by society as such. Cultures are recognized as 

participatory goods not by law but by objective criteria such as distinctive religious and linguistic practices, ideologies 

and symbols that mark a group of individuals as a cultural group ([96], pp. 123–27). 
16 For an argument along this line see ([86], p. 43). Tamir does not use the term “participatory goods”. She addresses the 

argument that supports defining rights as group rights because of their collective implementation. 
17 For a discussion of the argument according to which the participatory interest’s conception of group rights is merely a 

descriptive see ([99], p. 260). 
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membership ([99], pp. 48–51; [102], p. 45). Along this line of reasoning, traditional accounts of liberalism, 

such as Rawls’ theory of liberal justice, explicitly disregards the value of community membership. The 

dimension of affiliation with community is seen by Rawls as part of a comprehensive doctrine that cannot 

be recognized in the public sphere ([103], p. 201). Under this understanding, all persons are owed 

equality of rights based on respect for common human capacities, such as autonomy, rationality, 

morality, and dignity. By this route, we arrive at a neutral or “procedural” (or color-blind) liberalism that 

claims to respect individual difference, identity, and cultural attachment by ignoring them. For procedural 

liberalism, equality before the law and purely individual rights of citizenship free every person in the 

private sphere to embrace whatever cultural, religious, or personal attachments he chooses. From this 

standpoint, cultural difference exists only in the private sphere. 

However, the answer to the one who insists on perceiving human rights only in individual terms by 

disregarding community differences is that even the liberal framework of human rights cannot ignore 

cultural or religious affiliation. Ignoring them will justify the critic on liberalism made by those who 

identify or identified as communitarians, such as Michael Sandel and Charles Taylor. As observed by 

Sandel, the traditional universal liberalist approach views the individual as an “unencumbered self”,  

who lives his life without any sense of community or tradition. According to Sandel, this vision does not 

accord with the fact that each person is influenced by the community that surrounds him and in which 

he is situated ([104], p. 87; [105], p. 14). Taylor argues that a person’s identity crucially depends on his 

dialogical relations with his community and society ([106], pp. 33–34).18 This dimension should be 

recognized in the public sphere. The recognition of different identities and different cultures in the public 

sphere, especially minority cultures that are constantly threatened by the majority group, is called, by 

Taylor, “the politics of recognition”. 

Sandel and Taylor’s criticisms imply that if we respect persons, not only as human beings with 

common capacities, but also as particular individuals with cultural attachments to their minority cultural 

communities, then contrary to those who think that we better pursue justice for minority cultural groups 

in terms that are external to the realm of rights ([99], pp. 265–76), we ought to acknowledge the concept of 

group rights. Following Taylor’s argument, when rights are understood in a group context they allow a 

politics of recognition of difference between groups with distinct cultural identities.19 They allow recognition 

of the equal value of different cultures. By not recognizing this value, a procedural liberalism sends a 

negative message to the members of minority groups according to which only the dominant majority 

culture is worthwhile. A member of the minority culture receives a message that her cultural identity is, 

in fact, inferior to that of the majority ([37]; [108], pp. 59, 66–67). A dominant culture that is unwilling 

to empower a minority culture with group rights such as the right to culture effectively attributes a lesser 

value to both the minority culture and those persons whose identities are associated with it. In fact, the 

message is that the dominant culture is the only genuine culture which is worth preserving. For those 

persons whose identities are tied to minority cultures, this message may offer alienation and despair. The 

group context of the right to culture allows us to take into account the relationship between groups and 

the role of these rights in promoting justice between such groups. 

                                                 
18 Margalit and Raz raise a similar claim when they argue that that people’s sense of their own identity is bound up with 

their sense of belonging to groups and their self-respect is affected by the esteem in which these groups are held ([40], p. 87). 
19 For an argument that establishes the idea of group rights on Taylor’s theory of politics of recognition see ([107], pp. 668–70). 
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The question now therefore is: why not recognize the right to culture as a group right? The reluctance 

to recognize group rights originates mainly from the fact that these kinds of rights may empower the 

group to interfere with the freedom of its individual members [20,24,34,46], especially with the freedom 

of the minority within minority members. 

I would like to argue now that it is quite the opposite. Thinking about the right to culture in terms of 

a group right that protects a participatory good actually allows us not only to promote justice between 

the majority and the minority group but also to promote justice within members of the minority group, 

mainly justice for the minority within minority members. Drawing on my previous work on the subject 

of justice to minorities within minorities [38], I will now shortly unfold this argument. 

If a participatory good is the shared production and enjoinment of a group of individuals, the premise 

is that it is an object that should always be conceived as a work in progress. Law protects minority 

cultures not because they are static, artistic objects that contribute to humanity as such,20 but because of 

their importance to the particular minority members who are deeply attached to them ([19], p. 72; [27], 

p. 285; [110], pp. 67–79; [111], p. 129; [112], pp. 509–23). That is, minority groups or minority cultures 

are not intrinsically valuable in themselves. They are valuable and justify legal protection by group rights 

only if they serve the individual interests of their members ([93], pp. 207–9). It is therefore only logical 

to assume that minority members are entitled to the protection of the right to culture even when they 

constantly dispute, change, and revise the norms and values of their culture. This is because as a participatory 

good, culture demands the production and enjoyment of all individuals who identify with it, along with 

their will to take part in it ([83], p. 17). As long as individuals identify themselves as attached to a particular 

culture, take active part in it, and are identified by other members of this culture as part of it, these 

individuals are entitled to employ the right to culture in court when they wish to revise or change this 

culture’s norms or practices ([96], p. 127). 

The premise of change that is inherent to all cultures, and the premise that all individual members of 

cultures are entitled to shape the content of their cultures, have a vital importance to our understanding 

of minorities within minorities’ claims. As I will illustrate in the next section, some claims of minorities 

within minorities, like the Muslim woman in the Plonit case, express a will to dispute dominant norms 

and practices in their minority culture. They wish to change and revise basic norms in their culture so it 

will reflect the values of all minority members. Current literature about multiculturalism refers to these kinds 

of claims as cultural dissent ([112], pp. 509–23). That is, claims of minority members to have an influence 

on determining their minority group’s course of action by voicing their immanent criticism about 

prevalent norms and practices in their minority culture that they would like to change or revise ([27],  

pp. 275–76; [113], p. 48). The Muslim woman’s claim in Plonit comes to my mind in this context. The 

next section will be dedicated to explore it and point out the way it manifests the need to conceptualize 

cultural dissent claims in terms of the right to culture.  

                                                 
20 There are conceptions of culture, and especially of language (that usually represent culture), according to which minority 

cultures should be protected because they are like valuable artefacts that are in danger of extinction [109]. However, such 

conceptions are not consistent with human rights that are built on the notion of importance to individual humans rather 

than to humanity as a whole. 
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4. The Right to Culture of the Minority within the Minority in Plonit 

Plonit is a classic example of a case in which a minority within minority wishes to dissent, dispute, 

and revise dominant practices so they will reflect, at least to some extent, the values of all minority 

members. Plonit did not accept the dominant practice in her minority group that allows only men to serve 

as arbitrators in Shari’a courts. Plonit’s request to appoint a female arbitrator on her behalf was a request 

to change a dominant practice in her culture so it would reflect the values and needs of Muslim women [59]. 

Plonit did not ask for the right to leave her minority group, or for the right to “exit” from it.21 She asked 

to revise the Muslim culture so it will accommodate the values and needs of Muslim women. That is, 

Plonit asked the Israeli High Court of Justice to protect the participatory good of her minority culture 

according to the way she understands it. However, although Plonit asked to protect a participatory good 

of a culture she identified with and belongs to, her claim was conceptualized by the court only in terms 

of equality, which is external to her minority culture. 

My argument is, therefore, that Plonit’s claim, and similar claims of minorities within minorities who 

wish to revise and change the content of their minority culture in similar circumstances, should not only 

be conceptualized in terms of equality. They should be also conceptualized in terms of their right to 

culture—the very same one they share with the majority within the minority. In other words, the right to 

culture protects Plonit just as much as it protects the Shari’a Court and the majority within the Muslim 

minority group. Therefore, the right to culture of the majority within the minority should not be balanced 

only against Plonit’s right to equality, because the right to culture protects her as well.22 

At this point, one may ask why the right to culture cannot suffice for conceptualizing Plonit’s claim 

without the right to equality. My answer is that the right to equality should stay operative because it may 

be the case that the minority within the minority would urge the minority group to discriminate. Let us 

think, for instance, about a racist minority within a religious minority that refuses to allow blacks to use 

the religious minority’s temple. In such cases of a conflict within the minority group, courts will have to 

decide which among the norms of the minority to enforce. Courts cannot make this decision by using 

the right to culture alone. In such cases, courts will need to use a secular norm, such as the right to 

equality, in order to decide which among the religious norms to select. Furthermore, there are issues in 

which there is no available feasible religious interpretation which supports the minority within 

minority’s claim or, at least, the minority within minority’s members do not raise such a claim. This is 

currently the case, for instance, regarding the right to a portion of the inheritance equal to that of men In 

Islam. In such cases, the right to culture can be of no use to minorities within minorities. A state court has 

no other option but to consider the minority within minority’s right to equality. Moreover, as I have 

indicated in the first section, the current dominant legal framework in Israel does not officially 

acknowledge the right to culture, and certainly does not view it as standing on the same legal and 

constitutional level as the right to equality. 

One may challenge my argument at a different level and ask how a state court can base its decision 

on cultural interpretation which supports women’s right to have a female arbitrator, when this claim has 
                                                 
21 On the right to leave a minority culture or to exit from it see ([48]; [113]; [114], pp. 205–30; [115,116]). 
22 For similar views, according to which conflicts between minorities within minorities, who wish to change and revise 

cultural practices of their minority group, and majority within minority members who wish to preserve them should not 

be conceived in terms of the right to equality against the right to culture see ([27], p. 275; [112], pp. 535–42). 
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already been rejected by a competent Sharia court. What authority does a state court have to judge the 

proper interpretation of a religious code? Would such a judgment by a state court, contravening a Shari’a 

court, really have the advantages of greater acceptability in the Muslim community if the claim is based 

on the right to culture rather than a right to equality? Would it not rather be seen as an even greater 

intrusion by the state into the minority culture than reliance on the right to equality? If, as I suggest, minority 

communities are unhappy with human rights claims and court decisions, why should they be happy with 

the claim of a right to culture even though it is too, like the right to equality, a human right? 

I do not claim, however, that appealing to the right to culture is preferable because it makes the 

majority within the minority more receptive to it or to the state court’s authority. Rather, my claim is 

that this is the proper way to address such claims in state courts, both from a multicultural liberal normative 

perspective and from an analytic theory of rights’ perspective. We should bear in mind that the Israeli 

Supreme Court has already intervened in decisions of religious tribunals and compelled them to apply 

human rights in decisions concerning religious issues such as inheritance and divorce ([117], p. 63; [118], 

pp. 510–11).23 The question of how receptive the majority within minority will be to the use of the right 

to culture and to the interpretation of their own cultural norms by the state courts requires further 

empirical study that exceeds the scope of this paper. This conclusion about the right to culture of Plonit 

to dispute, change, and revise the norms and values of her minority culture, which should be considered 

alongside with her right to equality, seems to be consistent with common methodologies of interpretation 

in Islam. As the well-known Egyptian Muslim feminist Nawal El Saadawi ([119], pp. 291–92) points 

out, Islam is not usually interpreted in a “rigid” and static manner. The methodology of igtihad that 

means original interpretation, which is not copied and not repeated, allows Islam to be adaptable to the 

needs of Muslim men and women these days. In the context of polygamy, for instance, El Saadawi refers 

to a group of Muslim thinkers who interpret the Koran to be unfavorable towards the notion of men who 

marry more than one wife ([119], p. 292). 

In light of El Saadawi’s suggestion regarding the issue of polygamy, there is no good reason to 

disregard the Hanafi interpretation of the Family Ottoman law that specifically allows woman to act as 

arbitrators in Shari’a courts. The Hanafi interpretation should be perceived in this context as a feminist 

tool that makes room for Muslim women within their own minority culture. There is no need to abandon 

Muslim women’s right to culture in this case. Only to perceive it in a way that includes the needs and 

values of all minority members—men and women. Such a perception is consistent with a new wave of 

feminism that interpreters classic texts in Islam in a way that allows women to become agents of change 

within their own religious communities ([120], pp. 40–41). 

                                                 
23 Hacker [117] refers to two controversial decision of the Israeli Hugh Court of Justice that intervened in rabbinical courts’ 

decision concerning religious issues. The first case is HCJ 1000/92, Bavli v. Great Rabbinical Court, [1994] 48(2) IsrSC 

221. In Bavli, the Israeli Supreme Court overturned rabbinical court’s decision, according to which an equal division of 

property between a husband and a wife after their divorce is in contradiction to Jewish religious. The High Court of Justice 

ruled that the rabbinical courts are obligated to implement the principle of equal property rights in cases of divorce. The second 

case is HCJ 6650/04, Doe v. District Rabbinical Court of Natanya [2006] 61(1) IsrSC 581. In this case, the High Court of 

Justice ruled that photographs showing the wife having sexual relations with another man cannot be submitted by the 

husband as evidence to the rabbinical court because they were taken without the wife’s and therefore infringe on the 

wife’s right to privacy. 
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A feminist interpretation has been already applied in other issues concerning religious interpretation 

of Islam that effect Muslim women. Take the issue of inheritance for instance. Although according to 

Islamic law daughters are entitled to half the share of sons, the reality is that many Muslim women 

relinquish their share in favor of their brothers, mainly in order to receive recognition and respect from 

their family members for doing so [18]. The Nisaa wa Afak (Women and Horizons) is a feminist Muslim 

organization in Israel that strives to change this reality. It does so not by advocating for Muslim women’s 

right to equality but rather by conducting lectures and providing information about Islamic law, which 

does not require Muslim women to give up their share of inheritance in favor of Muslim men ([80],  

pp. 157–58). Nisaa wa Afak does not specifically refer to the right to culture in this instance, but the 

motivation of its work is to create more room for women within Islam. This is exactly where the 

perception of the right to culture as a participatory good that includes the needs and values of all minority 

members comes at hand. 

As the Nisaa wa Afak organization advocates, feminist interpretation of the Koran is not only available, 

but also necessary in order to promote the social status of women within the Muslim minority culture in 

Israel. In the words of Liat Kozma, a leading feminist historian, the idea is to empower and educate Muslim 

women without alienating them from their own minority culture and community ([80], p. 157). A different 

conclusion that perceives the right to culture as protecting only the needs and visions of the empowered 

members within the Muslim community, does not only harm disempowered Muslim women, but also 

contributes to a static version of Islam that does not allow any change and may consequently harm other 

disempowered minority members. 

5. The Right to Exclude and the Right to Revise in Plonit and in Other Similar Cases 

As I have explained in the previous part, we should perceive Plonit as a member of a disempowered 

group within the Muslim minority in Israel. That is, Plonit should be understood as a minority within 

minority member. I have also explained that in addition to the right to equality, Plonit’s claim should be 

also considered as a minority within minority’s claim to the right to culture because she is interested in 

changing, revising and influencing a prevalent norm in her own minority culture—the same one she 

shares with the majority within her minority group. 

In other words, the Plonit’s case is about two sub-groups within a cultural minority which hold 

irreconcilable views with regard to the shared desirable content of the culture’s values and practices.  

If my argument is accepted, Plonit’s claim should be considered as a claim about her right to culture. 

However, the Shari’a Court’s argument is also about the way a prevalent norm in the Muslim culture 

(arbitration in Shari’a Courts) should be interpreted and practiced. If my argument is correct, then the 

Shari’a’s Court’s claim should also be considered as a claim about the right to culture. At this point,  

one may ask how courts should resolve such a case. That is, how courts should balance a minority within 

minority’s right to culture when the majority within the minority raises a conflicting claim in the name 

of the right to the same culture? 

Drawing on my previous work [38], my answer to this question relates to the fact that typically,  

in cases such as Plonit, the minority within minority wishes to revise prevailing norms of the minority 

culture, while the majority within minority wishes to maintain them, and exclude minority members who 

do not conform to them. In such cases we should therefore derive two different rights from the right to 
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culture that protects all minority members. The first is the minority within minority’s right to revise 

prevailing cultural norms and values of the minority group, and the second is the majority within 

minority’s right to exclude minority members who wish to challenge common cultural practices. 

Acts of exclusion of minorities within minorities are usually inherent to values or norms the majority 

within minority tries to impose upon all minority members. As a result, the majority within the minority 

usually exercise their right to exclude by refusing to share a benefit or a good with the minorities within 

minorities in spite of the fact that this good is a product that has been produced by all minority members. 

Acts of exclusion may take different forms. In an earlier work [38] I have presented three non-exclusive 

examples of exclusion forms. First, majority members within the minority may exclude other minority 

members by denying them membership in one or many of the institutions in which their minority culture 

operates. Second, they may exclude minorities within minorities by severely limiting their options to 

enjoy a good or a benefit that is part of their culture. Finally, majority members within minority cultures 

may impose certain discriminatory norms upon minorities within minorities that limit their autonomy to 

enjoy specific goods in general society in which they live. 

A good example of the first kind of exclusion (denying membership in one or many of the minority 

culture’s institutions) was presented in a petition brought to the Israeli High Court of Justice by Ruth 

Colian, a Jewish Ultra-Orthodox woman who was excluded from being considered as a candidate to the 

Ultra-Orthodox political parties’ lists, which have always been exclusively preserved for Ultra-Orthodox 

men [16]. Colian called the state to cut funding to political parties that discriminate against women by 

banning women from running for office. On several interviews to the Israeli media, Colian explained 

that it was important for her to run as part of an ultra-orthodox party, rather than other political parties 

in Israel, because she wanted to show a different side of the Jewish religion and the ultra-orthodox culture 

and community. The Ultra-Orthodox political parties, which are part of the respondents in this case, argue 

that they do not discriminate against women or deny them their right to be elected because electing women 

to be official representatives in the parliament or in city councils contradicts the halacha (Jewish Law). 

The Plonit case is a good example of the second form of exclusion (severely limiting minority within 

minority’s options to enjoy a good or a benefit that is part of their culture) because Plonit, who belongs 

to the minority within minority, in this case has been denied the good of being represented by her chosen 

female arbitrator in the Shari’a Court. 

The Women of the Wall cases [3–5,12], which concern religious Jewish women who insist on praying 

at the plaza of the Wall (known in Hebrew as “the Kotel”) albeit fierce attempts of the orthodox majority 

within the minority of the religious Jewish community to deny them from doing so, illustrates the third 

kind of exclusion (imposing discriminatory norms upon minorities within minorities that limit their 

autonomy to enjoy specific goods in general society). 

The Women of the Wall case is very unique. It is hard to think of a similar case outside Israel.  

It therefore requires a short introduction. The Kotel is the surviving remnant of the holly second Temple 

which was destroyed in 70 CE. The Kotel has been, since the destruction of the Temple, the most sacred 

site for the Jewish people. The Women of the Wall prayed in a group, wearing tallits (praying shawls), 

and reading aloud from a Torah scroll. Before the Women of the Wall, there have been only men who 

prayed like this, in the men’s section at the Wall plaza. Until then, women prayed quietly rather than 

aloud, privately rather than in a group, and they were not permitted to wear prayer shawls and carry 

Torah scrolls or read from them ([121], pp. 120–28; [122], pp. XXII–XXVIII). 



Laws 2015, 4 593 

 

 

The elements of wearing a tallit and reading from the Torah scroll are elements that Women of  

the Wall believe are allowed to women by the halacha (Jewish Law), even though many orthodox  

leaders disagree. The denial of the Women of the Wall to pray according to the way they chose to  

conduct their prayers has been justified by religious norms regarding the role of women as wives and 

care-takers who are to be confined to the private sphere, while leaving the public sphere solely for  

men ([121], pp. 120–28; [122], pp. XXVII–XXXI). 

The government refused to allow the Women of the Wall to conduct their prayers in the specific way 

they wished to do so. The government claimed that because the Women of the Wall pray at the Kotel in 

a controversial way, they offend the religious feelings of other prayers at the Kotel, who, as a result, 

attacked the Women of the Wall and tried to stop them ([122], pp. XXVII–XXIX). 

The first Supreme Court’s judgment regarding the Women of the Wall’s petition to pray in their own 

way at the Kotel was delivered by three judges. All of them agreed that the right to religious freedom 

protects Women of the Wall and allows them to pray at the Kotel. They disagreed on whether the Women 

of the Wall’s right to religious freedom allows them to pray in their own distinctive and specific way ([3], 

p. 8). The late justice Elon, who was a leading expert on Jewish Law, explicitly ruled that halach does 

not necessarily forbid women to pray in the specific way the Women of the Wall wanted to perform their 

prayers at the Kotel. However, justice Elon decided to reject the Women of the Wall’s petition because 

their prayers offend the religious feelings of prayers at the kotel ([3], pp. 8–9). 

Religious feelings are mediated by cultural norms and values that are central to the cultural identity 

of the offended group or individuals [37]. Religious feelings are therefore more offended when the values 

and norms at hand belong to a minority culture that is in an imminent threat from the majority culture [37]. 

Therefore, although the government does not specifically use the term “right to culture”, it basically appeals 

to it when it claims that Women of the Wall offend religious feelings of the Jewish prayers at the Kotel. 

The question is how to balance the majority within minority’s right to exclude against the right to revise 

of the minority within minority in cases such as Plonit, Colian, and Women of the Wall? I would like to 

suggest here a guideline that should be considered in order to evaluate the strength of the majority-within 

minority’s claim to have a right to exclude the minority within minority. As other scholars have pointed 

out, the central task that should be performed in this regard is examining the genuineness of the majority 

within minority’s claim to exclude the minority within a minority ([27], pp. 304–8; [123], pp. 258–67). 

The act of exclusion is usually justified in the name of values and norms that are allegedly central to the 

minority culture. Judges are usually not experts in most fields relating to cases they need to resolve, such 

as education, religion, medicine, transportation, psychology and the like. Similarly, judges are not experts 

in cultural norms and values. Albeit their non-expertise, they should not take claims about values and 

norms that are allegedly central to the minority culture without questioning them. They should investigate 

whether controversial practices of excluding minorities within minorities are really central and crucial to 

the cultural identity of the minority culture at hand or not. 

I suggest two non-exclusive indicators that may be taken into account in such examinations. First, 

courts may ask whether there is a leader or leaders in the minority cultural community who object the 

act of exclusion on the ground that the culture’s main values should not necessarily be interpreted as 

justifying the exclusion of vulnerable minority members ([27], pp. 305–6). If there is such a leader  

or leaders, this fact serves to weaken the majority within minority’s right to exclude. The fact is that  

all cultures, including religious ones, are subjected to different interpretations. Take the Plonit case  
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for instance; one school of Islamic law suggests that women may act as arbitrators in Shari’a courts, 

another school of Islamic law suggests that they do not. The same interpretation disputes also exist with 

regard to the issue of women serving as judges (Kadis) in Shari’a courts. In Israel there are no women 

serving as Kadis. In the Palestine Authority, two women have been recently appointed as Kadis ([124], 

p. 240, footnote15). 

Second, courts should examine the necessity of the specific form the act of excluding minorities 

within minorities takes in order to protect the alleged cultural values that are invoked by the majority 

within minority. If no act of exclusion is really necessary in order to protect the cultural values invoked 

by the majority within the minority, or if the exclusion act is necessary, but not in its specific 

controversial form, this fact serves to weaken the majority within minority’s right to exclude minority 

within minority members. 

Let us apply these two indicators on the Women of the Wall case [3–5,12]. Not all Jewish rabbis and 

leaders view the way the Women of the Wall wish to pray at the Kotel as contradicting the halacha. 

There are many reform and conservative Jewish leaders who clearly think that there is no rule in halach 

that forbid them to do so. In fact, there are even some leading orthodox Jewish leaders who clearly state 

that halacha does not forbid them to do so ([121], pp. 120–28; [122], pp. XXVII–XXIX). 

In other words, there is no necessity in Judaism that the excluding practice take this specific form to 

protect the norms and values that allegedly justify the act of excluding the Women of the Wall.24 If the 

exclusion practice is not really necessary to protect the minority’s values and norms, this fact serves to 

weaken the state’s claim that the exclusion is necessary in order to protect the religious feelings of the 

majority within minority. That is, this fact serves to weaken the majority within minority’s right to exclude. 

6. Conclusions 

Lawyers, judges, and (mainly) legal scholar usually employ the right to culture for two purposes.  

The first is protecting the interests of dominant members within minority cultures, and the second is 

criticizing the role the right to culture allegedly plays in disempowering vulnerable minority members. 

The right to culture is notably absent when it comes to conceptualizing and advancing the interests of 

disempowered members within cultural minorities. In this paper I presented the Israeli case of Plonit in 

order to illustrate the absence of the right to culture and the important role it could play in advancing 

claims of religious women as vulnerable members within cultural minorities. 

I have explained that conceptualizing claims of vulnerable religious women in terms of their right to 

culture, in addition to their individual rights, better identifies the human interests and the normative 

dilemmas that are at the core of the conflict. This is because their right to culture explains their claims 

in terms that do not alienate them from their own minority culture’s values and practices, and because it 

formulates them in terms that are not incommensurable to the majority within minority’s claims.  

It therefore allows courts to properly address their claims and offer them a just resolution. 

                                                 
24 More generally, there is no “one” accepted interpretation of Jewishness in Israel as such. See [125,126]. 
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