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Abstract:



The Water Framework Directive (WFD) is the core legislative instrument in the European Union for the protection of water resources. Adopted in 2000, its objectives were to achieve “good status” for water bodies by 2015 and prevent any further deterioration. However, the European Commission and some stakeholders are rather dissatisfied with the implementation of the Directive so far, in particular with the use of exemptions to the environmental objectives. Exemptions are of paramount importance: they may constitute a significant obstacle to the achievement of the WFD’s objectives as they enable member states to lower the ambition of the Directive and to delay the achievement of good status, thereby undermining the environmental goal of the WFD. Critical voices observe an excessive reliance on exemptions, poor justifications, and great variations in their use. Based on an analysis of 120 policy documents and 15 semi-structured interviews, this article provides explanations for the politics of exemptions in EU water management. It shows that different viewpoints and interpretations on the WFD’s objectives and exemptions were already present in the negotiation phase of the Directive, but remained undefined on purpose. Moreover, dysfunctional decision-making procedures in the Common Implementation Strategy and the lack of political support in WFD implementation were significant obstacles to an agreement on this important issue. Finally, decisions on WFD implementation in member states were often driven by pragmatism. The article explains how the negotiations of the WFD and the EU-level discussion on the implementation of the Directive undermined environmental goals in EU governance; its findings are also relevant for policy fields other than water.
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1. Introduction


The Water Framework Directive (WFD, 2000/60/EC) is the principal legislative instrument for protecting water resources in the EU. Adopted in 2000, it aims to achieve a “good status” for all water bodies in Europe and to prevent any further deterioration. In order to reach this ambitious goal, the WFD requires EU member states to manage water at hydrological units, to prepare strategic River Basin Management Plans (RBMP) and more operational Programmes of Measures (PoM) and, while doing so, to engage with stakeholders and the wider public. This article explores a widely understudied aspect of the Directive: the politics of exemptions in EU water planning.



Exemptions are the thorn in the side of the WFD. Exemption clauses are present in the WFD alongside environmental objectives. They enable member states to delay the achievement of good water status up to twelve years [1], to abandon the overall accomplishment of good status and aim at “less stringent objectives” instead [2], and to deteriorate water quality even further for projects of “overriding public interest” [3]. At the same time, exemptions are a major source of concern for many. Although they may seem desirable in specific cases, exemptions may, if overused, torpedo the WFD’s water quality goals and a number of other ambitious European policies such as the EU’s Environmental Action Programme to 2020.



The European Commission, stakeholders and academics have all expressed their disappointment with the progress made in Europe so far [4,5,6,7]. According to the Commission [8], in 2012 only 53 per cent of all water bodies were expected to be in good status by 2015 (more up-to-date projections are not available at the time of writing). While the causes for the dire performance are complex, exemptions certainly play a role: “The extensive use of exemptions may reflect the low level of ambition in many of the plans as regards achieving the environmental objectives” [9].



Up to 2012, deadline extensions were granted for 40 per cent of all surface water bodies and eleven per cent of all groundwater bodies. Furthermore, member states authorised the achievement of “less stringent objectives” for 19 per cent of all surface waters and one per cent of all groundwater bodies [10]. What is more, the number of exemptions is likely to be higher in the current planning cycle [11]. The European Commission assessment reports from 2012 on river basin management plans for each member state reveal a great degree of variance between EU countries and type of exemption. While the UK granted deadline extensions in 8914 cases, the Czech Republic did so 974 times and Slovenia only 19 times. At the same time, member states authorised many more deadline extensions than exemptions related to “less stringent objectives” and “further deterioration due to projects of overriding public interest”.



Problematically, member states poorly justify the use of exemptions. Applications for exemptions usually lack information on methods, decision criteria, and underlying assumptions as well as economic data and analyses. When information is provided, Europe-wide comparisons suffer from the fact that countries seem to use very different techniques to establish cases for exemptions. For example, exemptions granted due to disproportionate costs rely on methods as diverse as cost–benefit analysis (CBA), ability-to-pay, financial impacts or distributional effects [10,12].



The politics of exemptions has, surprisingly, rarely been addressed in the literature. The Directive enjoys wide scholarly attention (for a systematic review, see [13]), yet a majority of studies focus on river basin management and public participation in WFD water planning (e.g., [14,15]). Studies on the other economic elements of the Directive such as cost-recovery and cost-effectiveness are scarce as well [13]. Previous works discuss exemptions in three ways.



First, a few studies have analysed in depth the negotiations and the early days of the Directive [16,17,18,19]. Exemptions are mentioned but do not fare very prominently. Second, others explore empirically the actual use of exemptions, disproportionality assessments—A possible economic justification for exemptions—and economic tools in WFD implementation [20,21,22,23,24]. The message this literature sends out is that exemptions are used and justified in very different ways, and that the role of the EU is somewhat opaque here. Third, another strand of research takes the insight that “objective criteria” for the use of exemptions are missing in the WFD [25] as a starting point and combines case studies with normative considerations, providing interpretations, justifications and guidance, often with reference to the concept of “disproportionality”. This concept describes the possibility that the monetary costs of achieving a good ecological status may be disproportionately high when compared to the economic and social benefits [26,27].



Building on the above, this article seeks to trace the EU level debate on exemptions in WFD water planning since the beginning of negotiations to the present day, with a particular focus on disproportionality as a possible justification, in order to understand the critiques made on their use by member states. However, this article does not take a position in this debate; rather, we show the various viewpoints held by the different parties during the negotiation of the WFD. We also aim to understand how the debates that occurred during the process of drafting guidelines for WFD implementation failed to come to a common understanding on exemptions. These controversies and the inability to find an agreement may explain why member states use exemptions extensively and justify them poorly, resulting in the chequered pattern heavily criticised by the Commission.




2. Data and Methods


This article undertakes an in-depth analysis of 120 policy documents and 15 semi-structured interviews with representatives from various EU institutions, member states and NGOs, covering three important periods in the WFD life cycle: (a) the negotiations of the Directive, that began in 1996 with a European Commission communication on the future of EU water policy, followed in 1997 by a Commission proposal for a new EU directive in the field of water policy, and ended in 2000 with the adoption of the Directive; (b) the phase of working on the Common Implementation Strategy (CIS); and (c) the implementation in EU member states after 2009 until 2015. Interviews were transcribed and all materials analysed using the NVivo software. A summary of the types of materials and the processes analysed is presented here and outlines the temporal logic used to sort and analyse the data. Further information on data and methods are available in the Supplementary Materials (Figure S1, Tables S1–S7).



The negotiations of the WFD: We identified 40 documents drafted in preparation of the Directive, including draft proposals from the Commission, and responses and position papers from the European Parliament (EP), the Council of Ministers, the Economic and Social Committee, and the Committee of the Regions.



The CIS, established in 2001 by the Commission and member state practitioners, aims to specify and operationalise the Directive and to resolve technical controversies through implementation guidelines. Our analysis, based on 41 documents, mainly focuses on the period 2001 to 2009 when key decisions on exemptions to WFD water policy goals were taken. We examined CIS strategy documents, work programmes and minutes of meetings held by national water directors with a view to extracting more high-level, political positions. We then moved on to study the more technical, operational level of drafting implementation guidelines, thereby examining minutes of workshops and meetings, NGO inputs as well as draft and final implementation guidelines.



Finally, we analysed the post-2009 implementation phase, i.e., the period in which EU member states implemented the first RBMPs (a total of 39 documents). Again, we returned to the CIS to explore how national positions and practices influenced EU level debates and helped shape Europe-wide solutions. We also looked into documents providing insights into the more recent thinking of the European Commission and analysed legal proceedings.




3. Negotiating the WFD: Opposing Views


When the European Commission presented their first proposal in February 1997 for what would later become the WFD, many had already anticipated lengthy negotiations between the key actors at the European level. These include the Commission, the Parliament, and the Council of Ministers, with the latter representing the relevant national ministers in the field of water protection. In particular, the EP expected a major increase of power vis-à-vis the Council through the Treaty of Amsterdam, which was about to enter into force in January 1999 [17].



Although the Council and the Parliament were generally working towards similar aims, the proposal contained quite a few sensitive spots, resulting in a dispute that required a formal conciliation procedure and numerous concessions from either side. Amongst others, the protection of groundwater, the emission of various hazardous substances, and the cost-recovery of water services proved to be sore points [16,17]. The relationship between the Commission and the Parliament, in contrast, is traditionally very close in the field of environment [28], and both actors largely supported each other during the WFD negotiations.



3.1. Ambitions and Deadlines


The Directive aims to achieve “good status” for all water bodies in Europe. The term “water status” brings together chemical, biological and hydromorphological parameters for surface waters, measured at a scale from “high”, “good”, “moderate”, “poor” to “bad”. Groundwater, in contrast, may be in “good” or “poor” status, based on chemical and quantitative criteria.



Arguably, even the most ambitious policies are of little value if exemptions exist in such a way that they enable actors to endlessly delay or entirely suspend their implementation. Because objectives and exemptions justifying the departure from “good status” for water bodies represent two sides of the same coin, the overall ambition of the WFD and the exemptions were negotiated as a package. Three aspects were of particular importance:

	
Degree of ambition: While a majority in the EP supported a very ambitious interpretation of the goals of the Directive, member state governments, and hence the Council, displayed concern over the effects of the Directive on industries and the agricultural sector [16,18].



	
Legally-binding nature of ambition: The Council strongly favoured a legal text emphasising aspirations. The Parliament, in contrast, supported legally binding, measurable changes (INT13). The disagreement was never fully resolved, and the final text still contains slightly contradictory statements. For instance, member states “shall protect, enhance and restore all bodies of surface water” (rather than “shall aim to”), “with the aim of achieving” (rather than “achieve”) WFD objectives [29]. This resulted in disagreement amongst jurists as to the legal bindingness of those provisions [30,31].



	
Time frame: Finally, the European institutions held divided viewpoints over the time granted to achieve the objectives. While the EP requested ten years, the Council suggested 16 [32,33]. The final text established 15 years. However, the Conciliation Committee reduced the number of deadline extensions beyond the original 15 years period, from three (as proposed by the Council) to two six-year management cycles.








The above controversies highlight a theme that characterises the WFD drafting process more generally: the Commission and the EP preferred to take a strict and ambitious viewpoint, whereas the Council sought to water down the content of the Directive.




3.2. Implementation Costs


The above debate on the ambitions of the WFD reflects a general concern over the costs associated with the implementation of the Directive [34]. This is hardly news: the question of expenses has always been at the heart of the conflict between environmental pioneer countries in the EU and those taking a more reluctant approach [35].



Concerns over costs may first relate to affordability: Some member states may not be in a position to make the necessary investments to improve water quality over a short time-period, independently of the long-terms gains. The costs of the WFD implementation were not assessed during the negotiation, since data on water status and necessary measures were lacking back at that time [36]. Be it as it may, the very absence of reliable evidence with regards to the implementation costs involved was a major source of concern and resulted in conservative positions on the side of the Member States. The latter in particular wanted to avoid experiences similar to the ones made with the 1991 Urban Waste Water Treatment Directive, which caused unexpected expenses (INT07; INT10; [19]). The Commission tried to calm the waters by arguing that “the probable costs of this proposal will be affordable over the timescale involved” [37]. However, the Spanish delegation came to very different conclusions, casting doubt over the optimistic estimates provided by the Commission (INT07).



Second, concerned countries may argue that the costs of the WFD exceed the benefits, or that investment into policy areas other than water promises higher benefits than the WFD does. In other words, concerns can relate to the cost–benefit ratio. During the negotiations, the Council requested a CBA of the Directive. However, the Commission denied the request, arguing that member states should perform such an analysis during the elaboration of the RBMPs [34]. Furthermore, the merits of cost–benefit analysis are hotly disputed in environmental policy and management, not the least because of the difficulty, if not impossibility, to “price the priceless” [38]. Consequently, there was no serious attempt to assess the pros and cons of the WFD at this stage—and no systematic discussion of the benefits and costs over time. Finally, no attempt was made to compare the benefits associated with the WFD to those related to alternative environmental or non-environmental policies. This would have required a full impact assessment, a tool that was introduced at EU level in 2003 only [39].



In terms of strategy, the logical consequence for member states in this framework of uncertainty was to negotiate the WFD such that defensive measures against undue expenses were built directly into the Directive: Reduce the overall ambition of the WFD, reduce the legal bindingness of its objectives, or ensure a longer implementation period to distribute implementation costs over time, as shown above. Another strategy was to negotiate a set of exemptions that, in spite of a high overall ambition of the Directive, would enable member states to take defensive measures in specific circumstances.




3.3. Negotiating Exemptions


Although objectives and exemptions represent two sides of the same coin, the objectives of the WFD became a major bone of contention. Exemptions played a marginal role only. Plausibly, the whole idea of “exemptions” presupposes that the overall intention of the WFD is accepted, although additional rules may be required to govern exceptional situations. However, the fact that the negotiating parties spent more time discussing the overall ambition of the Directive rather than occasional departures from its objectives may suggest that, in fact, not all negotiating parties actually shared the overall vision of the WFD.



The positions held by the Council and the EP hereby did not differ very much from their views about the overall objectives: the Parliament maintained that exemptions should be used in exceptional circumstances only in order to avoid overuse, abuse and patterns that would turn the overall ambition of the Directive on its head. The EP therefore sought to reduce the overall scope and applicability of exemptions and to develop strict and unambiguous criteria for their use [33]. The Council, in contrast, showed a more diverse picture, from environmental pioneer countries keen to adopt a rather strict piece of legislation to member states supporting more moderate positions. However, a majority was in favour of relaxed criteria for exemptions (INT07). Our discussion below on deadline extensions highlights this general pattern.




3.4. The Case of Deadline Extensions


The question of deadline extensions, their length and the conditions under which they should be granted, was amongst the most controversial topics to be discussed during the negotiations (INT12). Other exemption clauses, in particular on more relaxed policy objectives, were much less debated. Two themes emerge from the discussion.

	
Justifying and approving exemptions: In the original Commission proposal three requirements had to be met: Delay only if natural conditions do not allow rapid improvements, provision of evidence that all necessary measures were taken, and written justification in RBMP. The Council agreed that RBMPs were the right place to provide such justifications yet highlighted the necessity to work out “appropriate, evident and transparent criteria” for deadline extensions (but probably to be developed in comitology committees or the CIS) [40]. The Parliament, instead, held that member states criteria were insufficient and suggested that the Commission, as the Guardian of the Treaty, should approve each individual deadline extension [33], a proposal the Commission found to be excessive [41]. Nevertheless, the Commission ensured that they would review deadline extensions and less stringent objectives ex post “to ensure a full and consistent implementation of the Directive” [42]. The final text is based on the proposal made by the Council.



	
Scope of application: The Council [43] took a more adversarial stance vis-à-vis the Commission which held that extensions of timescales should only apply if improvements of water status were prevented by unfavourable natural conditions. Instead, member states shall be able to extend deadlines “for the purposes of phased achievement of the objectives”, if “all improvements in the status of bodies of water cannot reasonably be achieved within the timescales set out”. In other words, the Council requested a carte blanche to grant deadline extensions for a variety of undefined reasons. Moreover, the Council added in the Preamble: “Member States may phase implementation of the programme of measures in order to spread the costs of implementation”. They thus tried to address their concerns related to costs through deadline extensions. The position of the Parliament helped to craft a compromise here. The EP identified three clearly defined justifications for deadline extensions: unfavourable natural conditions, technical unfeasibility and disproportionate costs [33]. The Conciliation committee partly accepted the formulation of the Council, i.e., that deadlines “may be extended for the purposes of phased achievement of the objectives”, with the addition that “no further deterioration occurs” [1].









3.5. The Case of Disproportionality


During the negotiations, disproportionality of costs or expenses emerged as a possible justification for exemptions, along with technical feasibility and natural conditions. Although no debate occurred on the precise meaning of this term, it seems that misconceptions about its definition were widespread. This may be explained by the limited involvement of economists during the WFD negotiation, which often included engineers or water scientists (INT07; INT08). Moreover, negotiators had little incentive to address the issue; after all, terminological vagueness or confusion can be a useful thing to exploit during the implementation phase. Some members of the Parliament may also have purposefully kept this ambiguous wording in the proposal. Their motivation may have been a genuine support for subsidiarity, i.e., to take action at the European level only when they can be better achieved than at member state level, or a strategic move to downplay the environmental ambition of the WFD (for a general discussion, see [44]). The transcript of debates that took place at the Parliament for the second reading indeed show that some MEPs were concerned with the costs and the economic impacts of the WFD, in particular for farmers and industries. Having this possible strategic misuse in mind, the Economic and Social Committee [45] warned that such terms would be “dangerous to interpret” and suggested a more precise definition, for instance a specific cost–benefit ratio that would take into account social and environmental benefits of improving water quality. However, those recommendations were not followed. Table 1 provides a summary of the different positions held by each institution.



Table 1. Position of each institution during the negotiation.







	
Topic

	
European Commission

	
European Parliament

	
Council of the European Union






	
Degree of ambition

	
Ambitious

	
Very ambitious

	
Less ambitious




	
Legally-binding nature of ambition

	
Legally binding

	
Legally binding

	
Aspirational




	
Time frame

	
10 years for implementation

	
10 years for implementation, 12 years for deadline extensions

	
16 years for implementation, 18 years for deadline extensions




	
Exemptions

	
Exceptional use

	
Exceptional use, stringent criteria

	
Use for phased achievement, relaxed criteria




	
Justifying and approving exemptions

	
The EC should review exemptions

	
The EC should approve each exemption

	
Member States should provide criteria and justifications for exemptions




	
Deadline extensions: Scope of application

	
Unfavourable natural conditions

	
Unfavourable natural conditions, technical unfeasibility, disproportionate costs

	
Phased achievement of the objectives










To sum up, despite their explosive potential the negotiating parties did not devote much time and attention to the intricacies of exemptions to the WFD’s water quality goals. Key terms qualifying the use of exemptions, such as “disproportionality”, remained undefined and, in this way, served political agreement. The next section will explore whether the more technical discussions surrounding the CIS were able to fill the above key terms with meaning or whether the lack of definition provided a basis for a fragmented and lacklustre implementation in member states.





4. The Common Implementation Strategy: A Technical Debate over a Political Issue


The CIS is a network of water practitioners and stakeholders, established in 2001 by the Commission and EU member states with a view to harmonising WFD implementation. To this end, CIS participants work to develop a common understanding of the Directive, share methods and technical knowledge, to exchange information and draft implementation guidelines. The CIS is organised around a number of working groups, which reflect key challenges to WFD implementation, such as groundwater, climate change and monitoring. The water directors, high-rank domestic bureaucrats in the field of water, steer the CIS, define working group mandates, approve guidance documents and take the final decisions. The informal character of the CIS was never questioned, and CIS outputs, in particular implementation guidelines, are legally non-binding [46].



4.1. Discussing Exemptions in the CIS


Exemptions were first mentioned in the CIS Working Group on Water and Economics, established to develop a guideline to support the implementation of the economic provisions in the Directive [47]. This guidance document mainly focuses on the role of economic instruments during the characterisation of water bodies, the management of heavily modified water bodies, and the application of the cost-recovery principle (ibid; INT06). Consequently, exemptions played a minor role only; the document presented various ways to think about exemptions, but did not take a clear-cut position and offered few hands-on recommendations for practitioners (INT10).



The debate picked up steam in 2006 when the water directors identified exemptions as a priority topic and, shortly thereafter, when they called for a common approach [48,49]. In 2009, a CIS guidance document was published focusing on exemptions [50].



The 2003 and 2009 guidelines helped to specify a number of provisions left open during the negotiations. First, it was acknowledged that decisions on disproportionality are political in nature. Economic analysis therefore may support, but never determine such decisions [50] (also INT05). Second, CIS partners agreed that a step-wide process should be used that prioritised deadline extensions over the achievement of less stringent objectives [47] (also INT08; INT15). Third, even if an exemption was applied, all feasible measures to improve water quality should be taken [51].



On the other hand, no agreement was found with regards to the frequency of exemptions granted in WFD water planning. While the Commission emphasised once more that exemptions were the last resort [49,52] (also INT15), and should not serve “as a wide backdoor for not taking actions” [53], some member states had, in the meantime, carried out an economic analysis and knew that they would need to rely on exemptions more often than anticipated during the negotiations, due to the high costs involved (INT05; INT11).




4.2. Disagreements on Disproportionality Assessments in the Preparation Phase


According to the WFD, Member states have the possibility to justify exemptions if restoration measures imply disproportionate costs or expenses. Members of the working group on economics first interpreted disproportionality assessments in light of economic theory as a comparison of costs and benefits. The costs of implementing restoration measures could be defined as “disproportionate” for a specific water body when the financial and indirect costs of the necessary measures would outweigh the environmental and economic benefits of achieving good status by an “appreciable” margin [54] (also INT09). Much of the debate would then centre on the precise cost–benefit ratio, to justify disproportionality.



However, the method used to justify disproportionate costs was increasingly debated. Two questions were raised: whether another approach, “ability to pay” (also referred to as “affordability”) could be a valid justification for disproportionality assessments and, if so, how to include and apply this concept in practice [51,55] (also INT08). The ability to pay does not take into account environmental benefits. It compares the costs of restoration measures with the financial capacity of payers to fund these measures. As such, it considers distribution issues and financial impacts on payers as a priority. Affordability may apply to water services users (e.g., households and their ability to pay for their water bills) or to the PoM payers (e.g., private funding, polluters or the public budget) [56,57].



The debate between advocates of CBA and the affordability principle for the assessment of disproportionate costs had in fact four dimensions: methodology, the ambition of the WFD, water management principles, and wider political concerns.



Methodology: The methodological debate did not focus on the threshold to define disproportionality. There was a fair consensus that this had to be defined by member states, on a case-by-case basis. The discussion centred on against what costs should be compared: benefits or financial capacities. Although both praised and criticised in the academic realm, academics have developed numerous methods to calculate costs and assess environmental benefits. Affordability in contrast does not take a prominent role in the policy appraisal literature [58]. In particular, few criteria exist in the literature to assess affordability. There is one exception: water bills that amounted to three per cent of a households’ income are generally considered as a poverty threshold [59]. This methodological difference, i.e., the presence of widely shared methods and criteria for CBA and their absence for affordability, may explain why the European Commission and some member states favoured CBA as a method. First, they supported CBA as a “good practice”, although affordability proponents questioned the robustness of the method (INT05; INT06). Second, if CBA was used, the Commission could more easily review justifications and check or re-do the analysis (INT01; INT10). The Commission perceived CBA as a guarantee that member states would not “tweak” economic analyses so as to downplay the objectives (INT05).



WFD ambition: Methodological choices influence the overall goals of the WFD and the financial resources made available to achieve them. The Commission and a few member states feared that ability to pay could “water down the ambition of the Directive” [53] (INT05). This concern was greatest for justifications based on constraints to the public budget that would restrict the scope of the PoMs [51]: The Commission feared that member states would simply not make available the necessary financial resources to achieve good status. Still, some member states preferred the affordability principle, because it serves to distribute implementation costs over the three management cycles, based on the resources actually available [49]. As a consequence, some of the member states that were first in favour of CBA assessments increasingly considered the ability to pay as a possible justification, due to constraints to the public budget or the economic crisis (INT09; INT10). The Commission [4], in contrast, strongly supported cost–benefit assessments. An explanation could be that the Commission hoped to see the WFD ambition rise as a result of this assessment. However, this strategy is arguable: there is no guarantee that, for a given water body, a CBA would less likely lead to an exemption than an affordability assessment. Moreover, when costs are higher than benefits, a CBA could lead member states to divest money away from water policy towards other policy areas with a better cost–benefit ratio.



The polluter pays and cost recovery principles: The opponents of the ability-to-pay principle raised another argument. Affordability may conflict with the polluter-pays principle, which should be at work to fund PoMs, and the cost-recovery principle, in particular water tariffs that should incentivise water users to consume or pollute less [60] (INT09; INT11). The discussions that took place during the WFD negotiations on cost-recovery [18] show how contentious this issue was between member states and the Commission.



Economic efficiency versus social concerns: Finally, this debate went beyond a mere expert argument over the most rigorous economic method to use to justify disproportionality. In fact, it mirrored deeper socio-political discrepancies between member states and with the Commission. Affordability, because of its focus on distribution issues and financial impacts can be considered as a “social-minded” approach [61,62]. Conventional CBAs instead focus on efficiency, on maximising human welfare, and although distribution effects can be theoretically incorporated [63], analysis of affordability does not enter the equation [26].



Therefore, the debate on the right method to assess disproportionality may reflect a deeper political conflict: while some countries and the Commission strongly support the use of economic tools and principles for environmental protection, other member states were more concerned with the distribution of costs to other stakeholders and social consequences.



The agreements finally reached were: CBA or ability to pay may be used for deadline extensions. When affordability is considered, the consequences of non-action (i.e., forgone benefits) should be assessed and alternative financing taken into account, for instance the public budget or European funds. The idea was to not only take into account budgetary or financial considerations, but also to consider the environmental consequences of not achieving good status. No agreement was reached on the method to use to justify exemptions related to less stringent objectives [51,64]. In the end, the CIS only agreed to advocate water management based on data and methodologies, transparency and some degree of public participation in decisions on exemptions [50,52,64,65]. In particular, decisions, criteria and methods used to take the decision should be explained and justified [51] (also see INT15).




4.3. Reasons for the Failure to Come to an Agreement on Exemptions


Failure to reconcile different positions on exemptions in the framework of the CIS may be attributed to the inability of the CIS, through its structure and functioning, to tackle political issues.



First of all, as it has been shown, the topic is highly political. The WFD provisions on exemptions leave a door open for member states to prioritise social, economic or other environmental policy goals over the WFD objectives. The argument of disproportionate costs may be used so as to adapt the ambition of the Directive to political priorities identified at the national level. These political choices cannot be settled in decision-making contexts such as the CIS: participants are experts in specific areas and develop technical solutions to practical issues. Consequently, debates remain on the technical level, which does not necessarily consider the WFD ambition.



Second, the CIS was designed to adopt technical non-legally binding implementation guidelines. As a consequence, members of working groups, in general academics and representatives from member states administrations (INT09), did not have the mandate to negotiate political issues.



Third, even if CIS working groups came to an agreement on political issues, water directors were able to veto unwelcome decisions. This situation weakened the ambition of the agreements taken in working groups [66,67] and was a substantial obstacle to highly political decisions.



However, it was not only the structure of the CIS that prevented agreements on exemptions. The Commission and member states increasingly adopted a defensive strategy that impeded the crafting of a compromise (INT08; INT10; INT11).



On the one hand, the Commission strongly opposed provisions it did not agree with (INT06; INT10): For example, when the first cycle started in 2009 the water directors raised the issue of ability to pay once again [56]. Five years later, the Working Group on Economics agreed to produce a guidance document on ability to pay for the PoMs in order to gather experiences from member states and to define a common method [57]. However, the Commission was dissatisfied, and the document was abandoned and never released (INT10). This behaviour can be explained by the uneven distribution of power within the CIS: The common strategy included Commission officials and member state representatives. The EP was not involved. Due to the absence of the Parliament, whose positions were close to the viewpoints held by the Commission, member states had more weight to shape implementation guidelines in a preferred direction. The Commission thus had difficulties steering CIS decisions and had to take a strong defensive position.



On the other hand, there was a lack of political support from member states to define common criteria and thresholds for disproportionality: within CIS working groups, representatives from France and The Netherlands proposed common criteria for the use of the affordability principle (e.g., in terms of percentage of GDP, increase in water bill) or common practices (e.g., focus on macroeconomic costs), but they did not gain political support from the water directors (INT14). Member states may have preferred to invoke the subsidiarity principle when it came to disproportionality assessments. Alternatively, EU countries may have been wary “because once there is a specific definition […] you can make member states accountable” (INT14). After all, an agreement on specific methods or criteria at EU level would have greatly limited the scope of action for member states to depart from those criteria, to adapt them at the local level or to take into account more political considerations, without risking an infringement procedure. This fear of infringement procedures and financial penalties may explain an apparent contradiction: while member states asked for guidance on exemptions to anticipate possible infringement cases, they refused to come to an agreement that would make them accountable. Another explanation could be that countries had increasing difficulties implementing the WFD within the given timeframe. Consequently, they may have become less inclined to come to an ambitious consensus.





5. Beyond Policy: The Pragmatism of the WFD Implementation


In 2009, EU member states began to put RBMPs into practice and hence to engage more directly with exemptions and their justification. For this reason, the debate on exemptions largely moved to the national level, and discussions at EU level became less intense.



However, the implementation on the ground triggered a new controversy: “a battle between pragmatism and idealism with respect to achieving objectiveness and applying exemptions” [68]. The Commission supported an “idealistic” position whereby justifications rely on a defined method, transparent criteria and “proper economic analysis” based on a CBA to inform the political decision and the public (INT01; INT02; INT10; INT15).



In this framework, the Commission requested better justifications, in particular more data, to understand challenges to WFD implementation, to discuss future strategies, and to ensure accountability (INT01). This includes data related to the costs of PoMs, the costs of not achieving WFD objectives, and the benefits of reaching good status [4]. The Commission launched a call for research proposals to help member states produce more and better data. The project finally commissioned, AquaMoney, aimed to provide technical guidance to help practitioners assess the costs and benefits of the WFD [69].



Member states, in contrast, preferred “pragmatic” approaches (INT03), e.g., approaches that limit the monetisation of benefits [70], keep the analysis simple whenever possible [65] or apply a screening procedure to reduce the level of detail of the analysis (INT08).



In particular, there was some scepticism about CBA and, more precisely, methods that aim to valuate benefits monetarily, due to the costs and time involved, the lack of skilled human resources to perform such methods, and their methodological limitations [71,72] (also INT03; INT08). Moreover, some member states questioned their usefulness in achieving transparency and informing public participation exercises; furthermore, their intelligibility for non-experts was queried [73]. Consequently, CBA was used to a limited extent only: “There is no point, there was no time, there was no money” (INT03).



Affordability was perceived as a more feasible and pragmatic approach than CBA [49,55]. Apparently, member states informally agreed to use ability-to-pay as a tool to screen measures. If they could be paid for, then they should be implemented; if not, then a more in-depth analysis should be performed (INT08).



In addition, many water managers had a background in engineering and found it difficult to collect data and design and implement economic methodologies, in particular to justify exemptions [23,71,74] (and INT11; INT14).



Consequently, the Commission expected a certain standard for the justification of exemptions, i.e., an extensive and detailed economic analysis. This made sense if exemptions were rarely used. However, countries planning to rely more extensively on exemptions had to face time, budgetary and skills-related constraints to comply with this standard. This gap between the Commission’s expectations and domestic implementation fed the critiques of some stakeholders on the justification of exemptions.




6. Conclusions


While the WFD sets ambitious goals for water protection in Europe, the existence of several exemption clauses, if overused, can seriously undermine the environmental goals of EU policy. The European Commission and stakeholders are thus worried to see exemptions used extensively, justified poorly, and implemented in very different ways across Europe. This article offers an explanation of this situation so that insights can be gained regarding the lowering of EU’s environmental goals, in relation to the WFD and environmental legislation more broadly. It traces the history of the negotiations (1995–2000), the discussions that took place in the framework of the CIS following the negotiations (2003–2009) and the implementation of the Directive (post-2009).



Our findings show that member states and the European Commission had very different perceptions about the use and justification of exemptions. First, during the WFD negotiation, member states were concerned with the implementation costs involved. In the absence of data on costs, they tried to lower the objectives and include exemption provisions, not for exceptional cases, but so as to spread costs over time. Second, the CIS failed to find a common agreement on ambiguous terms such as “disproportionate costs/expenses”, since participants rarely had the mandate to negotiate this topic and lacked the political support, not least due to fears of infringement procedures that could be initiated in response to failure to comply with ambitious methods and goals. Third, pragmatic considerations often led member states to justify exemptions in their own ways or not to justify them at all.



Future research could complement this work with further in-depth national and cross-country comparisons of the implementation of exemptions, in order to better understand on a case-by-case basis how exemptions are implemented and justified across the EU. Also, if academics sought to further develop methodologies to justify disproportionate costs in member states, they should do so in a rigorous but pragmatic way which would be as little time and resource consuming as possible (but see [27]).



This research has suggested that exemptions and the ambiguity of terms related to exemptions partly resulted from the uncertainty about the costs and benefits of the WFD during the negotiations. Therefore, if the WFD will be revised in 2019 as planned, an impact assessment could help establish a common frame of reference and data basis for all negotiating parties with a view to reducing the desire to resort to exemption clauses. Moreover, all negotiating parties, in particular the European Commission, should be aware of the potential danger of exemption clauses in EU directives. Ideally, key terms should be well defined during the negotiations in order to reduce or even avoid any sense of ambiguity, since a common understanding is very difficult to settle later. Another option would be to change the CIS framework and take it to a higher level, so as to enable political decisions to be taken, e.g., by involving the Council of Ministers or the European Parliament. Discussions on exemptions should leave the expert sphere and consider political implications in open debate. Finally, such discussions should address what is at the heart of the debate on exemptions: whether and how the protection of water resources can be prioritised vis-à-vis other environmental or even non-environmental policies. In times in which the EU is increasingly questioned, it is important to wave the flag for one of its core pillars, i.e., to develop and maintain ambitious environmental policies with a view to ensuring the well-being of EU citizens and future generations.
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