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Abstract

:

Under the 2011 UN Guiding Principles on Business and Human Rights (UNGPs), banks, like all businesses, have a responsibility to respect human rights and to carry out human rights due diligence. Although climate due diligence is not explicitly included in the UNGPs, tackling an enterprise’s direct and indirect climate change impacts is arguably a dimension of the corporate responsibility to respect human rights and should form part of the human rights due diligence process. At present, it is unclear how such responsibility applies to banks, whose contribution to climate change is mostly indirect. This article addresses the research question: how should the law be interpreted to form a coherent climate due diligence standard for banks? To address it, the article first maps out the climate responsibility of banks under international soft law standards and assesses privately developed guidance. It then elucidates the emerging concept of climate due diligence, reading climate change responsibilities into the now well-established corporate responsibility to respect human rights as authoritatively elaborated in the UNGPs. Finally, it explains how such normative standard applies to banks and unpacks the key elements that a bank’s climate due diligence process should include.
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1. Introduction


1.1. Background: Banks and Climate Change


Banks are key actors in the necessary energy transition and can significantly contribute to achieving the Sustainable Development Goals and the Paris Agreement’s objectives. COP21 recognised that it is crucial to make ‘finance flows compatible with a pathway toward low greenhouse gas emissions and climate-resilient development’ [1]. Banks are increasingly under pressure from civil society, central banks and regulators to address the climate change impacts of their own operations and business relationships. Yet, while legislative, voluntary and business-led initiatives are multiplying, what is currently missing is a conceptualization anchored in international law of the responsibilities of banks in relation to climate change and its human rights impacts. We propose exploring the issue based on the most authoritative corporate accountability instrument currently existing at the international level, namely the UN Guiding Principles on Business and Human Rights (UNGPs). We argue that the corporate responsibility to respect human rights under the UNGPs also requires corporations, including banks, to assess and address their direct and indirect contribution to climate change, one of the biggest human rights threats of our time.



We start from the recognition that, in light of the climate emergency the world is currently facing, climate and human rights issues are closely interlinked. In a report published in 2015, the UN Environmental Programme (UNEP) presents the human rights implications of climate change. They explain how the Fifth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC) ‘provides a detailed picture of how the observed and predicted climactic changes will adversely affect millions of people and the ecosystems, natural resources, and physical infrastructure upon which they depend’ [2]. On the basis of the IPCC report, the UNEP report elucidates which human rights are impacted both by climate change [2] and by climate change adaptation and mitigation strategies [2]. For example, climate change, which leads to rising sea levels, affects the rights of coastal communities to housing, to an adequate standard of living, and to food, among others [2]. Given that all companies, under the UNGPs, bear a responsibility to respect human rights, and that climate change is a major global human rights threat, this paper argues that companies are expected to address their direct and indirect impacts on the climate by conducting appropriate climate due diligence.



We focus in particular on the crucial role and responsibilities of the financial sector, concentrating primarily on banks. As pointed out by Forbes, ‘banks have been criticized for contributing to climate change by funding fossil fuel projects (with the 60 largest banks investing $3.8 billion in fossil fuel projects from 2016 to 2020)’ [3]. There is some evidence that ‘improved awareness of climate change-related risks, and the anticipation of more stringent policies are probably pushing banks out of climate-sensitive sectors towards greener business’ [4]. However, major difficulties persist for banks in identifying and addressing the precise extent of their impacts on the climate, especially when it comes to assessing ‘Scope 3’ carbon emissions, namely the indirect emissions that occur in their value chain [3]. Indeed, banks’ contribution to climate change is mostly indirect, thus raising distinct challenges as to the exact contours of their responsibility. Upcoming regulatory developments, emerging climate change litigation, as well as shareholder activism and shifting market dynamics are making it more urgent than ever to clarify the perimeter of such responsibility. This paper addresses the question by relying on the normative architecture of the UNGPs. Of particular relevance to this article are the so-called ‘Scope 3’ emissions, namely all indirect emissions (not deriving from the generation of purchased energy) that occur in the value chain of a company, including those linked to its investments. While this paper focusses on banks for simplicity, many of its conclusions also apply to other actors in the financial sector, for instance sovereign wealth funds or other investors holding shares in companies that contribute to climate change.




1.2. Normative Framework and Research Questions


For the purpose of this article, the term responsibility is to be understood as the corporate responsibility to respect human rights as articulated in the UNGPs. Although the UNGPs are a soft law instrument, they nevertheless use core human rights and labour standards as standards of conduct (Guiding Principle 12) [5]. We argue that the corporate responsibility to respect must be interpreted in light of international human rights law even though the UNGPs do not create corporate human rights obligations under international law. Therefore, our normative framework encompasses the UNGPs as well as relevant human rights law. We chose the UNGPs because it is the most sophisticated and accepted standard of conduct for companies that is explicitly connected with human rights law. Other international instruments, such as the Sustainable Development Goals and the industry-led Principles for Responsible Investment, envisage a role for the private sector, including financial institutions, in addressing climate change. However, these instruments are not normative in nature and only marginally relate to human rights law. We therefore take the position that they are too context dependent and cannot serve as a basis for framing the solid form of climate due diligence that the current climate emergency is calling for. Further research could explore the relationship between the climate due diligence standard we propose in this article and existing other instruments, but here the focus is on understanding the climate dimension of the corporate responsibility to respect human rights as it applies to banks. This firmly anchors our article to the developing field of business and human rights, which we define as a field of study ‘about how business may negatively impact human rights and the various ways in which such violations can be prevented and addressed, including how business can be held accountable’ [6].



Previous legal research has looked into the human rights responsibility of similar actors under the UNGPs [7,8,9] and human rights law more generally [10,11]. We build on this research by adding the climate dimension and focusing on the responsibilities of banks. Most of our conclusions will also be applicable to institutional investors and, possibly, to other entities in the financial sector.



Our approach is both evaluative and prescriptive. First, we map out the climate responsibility of banks under international soft law standards and point to the gaps in those standards when it comes to climate change. In doing so we evaluate the quality of the existing legal framework and question its suitability. We then move on to a prescriptive question, which is the main research question this article seeks to address: how should the law be interpreted to form a coherent climate due diligence standard for banks?




1.3. Methods and Data


As customary in legal research, our data set includes primary sources such as legal texts and official documents from public and private actors. To map out the climate responsibility of banks, as defined in our normative framework articulated above, we have drawn primarily from the UNGPs and the OECD Guidelines for Multinational Enterprises. We have also included privately developed guidance such as the Thun Group’s discussion paper and the Equator Principles. Although the latter are of a different nature, they nevertheless help understand how the sector itself looks at its own responsibility. Besides primary sources, we have also used academic and grey literature where relevant. Having described the legal context, we then interpret it in a teleological manner, focusing on the broader societal goals, in this case addressing the climate emergency that threatens humanity. This leads to explaining the emerging concept of climate due diligence, building on Macchi’s work [12]. Having clarified the concept, we then examine what it means in practice for the banking sector.




1.4. Structure


To set the normative framework for our article, we first map out the climate responsibility of banks under international soft law standards and assess existing privately developed guidance such as the Thun Group’s discussion paper and the Equator Principles (Section 2). Secondly, we elucidate the emerging concept of climate due diligence, reading climate change responsibilities into the now well-established corporate responsibility to respect human rights as authoritatively elaborated in the UNGPs (Section 3). Thirdly, we look at how such normative standard applies to banks and unpack the key elements that a bank’s climate due diligence process should include (Section 4). Finally, we briefly conclude (Section 5).





2. Articulating the Climate Responsibility of Banks


This section presents the applicable instruments placing responsibilities on banks in the areas of human rights and climate. As shown below, the UNGPs, the key international instrument on business and human rights, focus on human rights and do not explicitly mention environmental or climate-related issues. Other instruments, falling under both the public and private regulation categories, only mention climate in passing. From a normative perspective, there is no equivalent to the UNGPs in the areas of environmental protection, let alone climate change. Hence this section explores how, if at all, climate-related issues are incorporated within relevant human rights documents, and more importantly how climate issues may be read into them in case they contain no explicit provision. Section 2.1 focusses on public instruments, namely the UNGPs and the OECD Guidelines on Multinational Enterprises. Section 2.2 focusses on the privately developed guidance applicable to the banking sector, namely the Thun Group’s discussion paper and the Equator Principles.



2.1. International Instruments


The two main international instruments on business and human rights are the UNGPs and the OECD Guidelines on Multinational Enterprises [13]. Neither of those sets strong standards on climate change, though the Guidelines fare marginally better than the UNGPs in this respect, because reducing emissions is at least mentioned in their text.



The UNGPs were endorsed by the UN Human Rights Council in 2011 and they constitute the most elaborate, universally applicable instrument on business and human rights. Under the UNGPs, all business enterprises, in all sectors, have a responsibility to respect human rights (Guiding Principle 14). In practice, this means that banks should



(a) Avoid causing or contributing to adverse human rights impacts through their own activities, and address such impacts when they occur;



(b) Seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships, even if they have not contributed to those (Guiding Principle 13)



In a piece published in 2018, Van Ho and Alshaleel explored the application of the UNGPs to the mutual funds industry, and made important observations that are relevant for the present article. Mutual funds require ‘a different approach to human rights than what has been employed in the context of [foreign direct investment] FDI, bank loans, or project financing.’ [7]. Relatedly, they observed that the impact a mutual fund may have on human rights is usually indirect [7]. The UNGPs differentiate between impacts that a business may ‘cause’, ‘contribute’, or be ‘linked to’. Each of those ‘participation terms’, as coined by Van Ho, calls for distinct strategies from the business in question [14]. In the case of the financial sector, companies often do not cause or contribute to the harm (direct impact) but rather are directly linked to it (indirect impact). In this article, we look beyond human rights as such and focus on climate change.



Under the UNGPs, in order to meet their responsibility to respect human rights, businesses should carry out a human rights due diligence process ‘to identify, prevent, mitigate and account for how they address their impacts on human rights’ (Guiding Principle 15). The UNGPs contain relatively detailed provisions on the corporate responsibility to respect human rights, as well as guidance on how to carry out human rights due diligence, but they do not mention climate as such. Interpreting the UNGPs without making the connection to climate change, however, raises questions about the very relevance of this instrument, considering that climate change is ‘the defining crisis of our times’ [15] and that ‘many severe human rights impacts can be traced to climate change’ [16], thus inevitably linking the two issues [17]. Moreover, the contribution of the private sector to climate change is undeniable, especially, but not limited to, the extractive sector [18].



To tackle this crisis, all actors of global governance must be involved as a moral imperative. Approaching corporate responsibility from a moral perspective, Høyer Toft convincingly argues that corporations have backward- and forward-looking duties in the area of climate change that go beyond the UNGPs’ ‘do no harm’ approach [19]. As Section 3 explains, the climate change responsibilities of corporations also emerge from a coherent interpretation of the UNGPs in the light of relevant legal principles. The District Court of the Hague (Netherlands) clearly articulated this idea in its judgment in Milieudefensie et al. v Royal Dutch Shell PLC, issued in May 2021 [20]. Royal Dutch Shell, the court emphasized, is ‘responsible for significant CO2 emissions, which exceed the emissions of many states and which contributes towards global warming and a dangerous climate change in the Netherlands and in the Wadden region (....) with serious and irreversible consequences and risks for the human rights of Dutch residents and the inhabitants of the Wadden region (...)’ [20].



That environmental, climate and human rights issues are interconnected also is reflected in the French duty of vigilance law of 2017 [21], as well as the EU Parliament Proposal for a Directive on Corporate Due Diligence and Corporate Accountability [22].



The OECD Guidelines for Multinational Enterprises, revised in 2011, are another key instrument in the area of business and human rights. Unlike the UNGPs, which apply to all businesses regardless of size, type or sector, the Guidelines apply only to multinational enterprises operating in or from adhering countries, currently all 38 OECD countries and 12 non-OECD countries [23]. In practice the OECD Guidelines apply to the global activities of the largest companies based in the most important capital exporting countries of the Americas, Europe, as well as Japan and Australia. The scope of the Guidelines is therefore not universal but still quite wide.



Alongside a human rights chapter whose language is closely aligned with the UNGPs, the Guidelines include an environment chapter. The term climate change is not explicitly mentioned in that chapter or indeed in the Guidelines. However, it is reasonable to interpret the term ‘environmental impact’ used throughout the text, as encompassing climate-related impact. Although they are not interchangeable, environmental harm and climate change harm are closely related. Not all environmental impact is the result of climate change. For example, industrial pollution such as oil spills pollution is unrelated to climate change but leads to biodiversity loss, a clear environmental harm, as well as to negative human rights impacts. Climate change also often results in severe harm to the environment, an issue in itself, as well as in human rights harm. Therefore, in the absence of a specific reference to climate change in the current version of the Guidelines, it makes sense to track how the Guidelines articulate the responsibility of multinational enterprises with regard to the environment, so as to elucidate their climate responsibility as well.



The environment chapter does mention reducing greenhouse gas emissions, albeit using very weak language. Paragraph 6 states that enterprises should




‘continually seek to improve corporate environmental performance, at the level of the enterprise and, where appropriate, of its supply chain, by encouraging such activities as (b) development and provision of products or services that (...) reduce greenhouse gas emissions (...); (c) promoting higher levels of awareness among customers of the environmental implications of using the products and services of the enterprise, including, by providing accurate information on their products (for example, on greenhouse gas emissions (...); and (d) exploring and assessing ways of improving the environmental performance of the enterprise over the longer term, for instance by developing strategies for emission reduction (...).’





The terms ‘improving performance’ and ‘encouraging activities’ do not convey the central importance of climate issues for the planet and vulnerable populations. With a more positive outlook, one can also consider encouraging multinational enterprises to reduce emissions a first step which may lead to a stronger text when the Guidelines are next revised. The Guidelines also include a recommendation, under their Chapter III, to disclose information ‘in areas where reporting standards are still evolving’, such as in the case of direct and indirect greenhouse gas emissions. Moreover, to complement the Guidelines, additional documents were published that provide guidance on responsible business conduct in the financial sector [24]. In particular, the OECD Guidance for Institutional Investors recommends that investors flag in their Responsible Business Conduct (RBC) policies that climate change risk is treated as a priority ‘given the significant scale, scope and irremediable character of climate change impacts’ [25]. It also encourages engaging in existing industry initiatives like the Carbon Disclosure Project, providing information on companies’ greenhouse gas emissions and climate-related risks [25]. Although not perfectly aligned with the UNGPs, the OECD document on due diligence for banks [26] explains how a bank could potentially ‘contribute’ to an adverse impact, namely when the adverse impact of a client’s activities or projects was foreseeable, when the proceeds were known or likely to be used by the client for high-risk activities and the bank’s ‘provision of the finance or underwriting service occurred without adequate due diligence’ [26]. The document recognizes that ‘for adverse impacts that are collective, diffuse and transboundary in nature such as climate change, a more nuanced analysis may be needed to understand the relationship between financing and the specific activities of the client causing harm’ [26].



Overall, focusing on the text itself, both the UNGPs and the OECD Guidelines and accompanying documents fail to set explicit and ambitious standards related to climate change. However, since human rights and climate issues are closely related, these documents can be interpreted in ways that include the climate dimension. Moreover, complementing these key international instruments, the financial sector itself has developed its own guidance to tackle its human rights and environmental impacts.




2.2. Private Guidance on Human Rights and Climate Applicable to Banks


As seen, the UNGPs and the OECD Guidelines for Multinational Enterprises apply across sectors. Based on these documents, the banking sector itself has developed some guidance. In the narrow area of project finance, the Equator Principles, developed by financial institutions themselves and based on the International Finance Corporation performance standards [27], provide some important guidance. The Equator Principles are presented as ‘a financial industry benchmark for determining, assessing and managing environmental and social risk in projects’ [28]. Principle 2 on social and environmental assessment asks Equator Principles Financial Institutions (EPFIs) to require their client to conduct ‘an appropriate Assessment process to address, to the EPFI’s satisfaction, the relevant environmental and social risks and scale of impacts of the proposed Project’. The Assessment ought to include human rights and climate change risks (Principle 2). Annex A, titled ‘Climate Change: Alternatives Analysis, Quantification and Reporting of Greenhouse Gas Emissions’ provides additional guidance on how to calculate and communicate greenhouse gas emissions of a given project.



Beyond this project-by-project approach, the Thun Group, formed by some key players in the banking sector, have also developed broader guidance in the form of discussion papers, published in 2013 [29] and 2017 [30]. The papers, however, misinterpreted the corporate responsibility to respect human rights. They suggested, for example, that banks can generally not ‘cause’ or ‘contribute to’ human rights impacts through their clients, and that at most a bank can be said to be ‘directly linked to’ such impact [7]. This erroneous and limiting interpretation of the UNGPs prompted a reaction by key actors in the business and human rights field, notably the architect of the UNGPs, Professor John Ruggie [31]. Neither version of the discussion paper mentions climate change or reducing greenhouse gas emissions. They only refer to social and environmental risks, without further elaborating on the latter.



This brief overview of the most relevant standards applicable to the financial sector, of both public and private nature, highlights that the climate dimension is not well integrated into those standards. Yet, as shown in the next section, climate due diligence is an inherent dimension of human rights due diligence.





3. Climate Due Diligence as an Inherent Dimension of Human Rights Due Diligence


The UNGPs are rooted in international human rights law, and are to date the most authoritative normative standard at the international level concerning the responsibilities of corporations, as recognized by various actors [20,32,33,34,35]. This paper takes the view that, even though it is a soft law instrument, the unequivocally legal language and normative purpose of the UNGPs requires interpreting its content in the light of the legal categories it evokes—primarily those of international human rights law. In the same way as the international human rights obligations of states do not exist in a vacuum [36], the corporate responsibility to respect human rights must be interpreted, when relevant, also by reference to other bodies of law, including international environmental law and climate law. Although a self-standing human right ‘to a stable climate’ is not currently recognized under international law, the human rights implications of climate change, as noted earlier, are indisputable [37] and are starting to inform judicial decisions on the climate change-related legal duties of states [38] and corporations [20]. It is becoming increasingly clear that states need to address climate change and its harmful impacts as part of their obligations under international human rights treaties, which also entails due diligence obligations to regulate the private sector [39]. The European Court of Human Rights, which has produced significant jurisprudence on states human rights obligations in relation to environmental impacts [40,41], is now examining its first climate change-related application [42], and the Human Rights Committee is dealing with a similar case [43]. As state human rights obligations sometimes need to be interpreted in the light of environmental law and climate law principles, as well as taking stock of the indications of the most up-to-date climate science, so, too, the corporate responsibility to respect human rights should cover the climate change-related human rights impacts in which corporations are involved. Indeed, excluding the human rights harms and threats deriving from anthropogenic global warming from the normative reach of the corporate responsibility to respect would contradict one of the UNGPs’ founding purposes, namely, to bridge the ‘governance gaps created by globalization—between the scope and impact of economic forces and actors, and the capacity of societies to manage their adverse consequences’ [44].



For these reasons, it is here argued that a principle of ‘systemic integration’ [45] as derived from the Vienna Convention on the Law of Treaties [46] should be applied to interpret the UNGPs’ second pillar, reading the corporate responsibility to respect in the light of all relevant rules of international law, including environmental law and climate law principles [12]. This entails recognizing that the UNGPs principle of human rights due diligence contains a climate change dimension, that is referred to in this paper as climate due diligence. While the primary normative foundation of this principle under the UNGPs is international human rights law, in line with the normative basis of the UNGPs, climate due diligence is also informed by international instruments like the Paris Agreement, by climate science (particularly the work of the IPCC) and, possibly, by relevant principles of international environmental law (e.g., prevention). Clarifying this concept both as a standard of conduct and as a business process [47] is particularly urgent given current regulatory and judicial developments. The climate change responsibilities of corporations are under scrutiny worldwide and increasingly the target of climate change litigation [12,48]. The UNGPs, as the most authoritative standard of corporate responsibility at the international level, are being invoked in climate change litigation against businesses and, as seen above, have already been used by the District Court of The Hague to interpret the climate change-related legal obligations of Shell [20]. The upcoming EU Directive on mandatory human rights and environmental due diligence, which should be tabled by the European Commission in the last quarter of 2021, is likely to contain a climate change dimension, and might translate climate due diligence into a binding requirement for corporations, including banks, operating in and from the EU market [22]. Indeed, the Commission plans to adopt the Directive as part of its efforts to realize the European Green Deal’s sustainability objectives [49], and the European Parliament, in its own 2021 proposal putting forward the text of a draft Directive, explicitly defines due diligence as including a climate change dimension [22].



Climate due diligence as a business process shares the main features of human rights due diligence, namely the fact that it is a flexible and adaptable device whose contents depend on factors like the severity of the risks identified, the size of the company, or the nature and context of its operations. Like the human rights due diligence process, therefore, climate due diligence necessarily starts with risk assessment. While human rights due diligence focusses on risks to the human rights of stakeholders, however, climate due diligence is centered on a company’s direct or indirect impacts on the climate. As argued elsewhere [12,50], the two processes should not take place in silos, but rather communicate with, and complement each other. In conducting climate due diligence, a bank needs to understand, first of all, in what ways its own operations or its business relationships cause or contribute to climate change, and then take the necessary steps to address such risks. This crucial step, however, is not uncontroversial, as it requires understanding what it means to ‘contribute’ to anthropogenic global warming, a phenomenon that has been generated over the span of decades by the combined actions (and omissions) of a plethora of public and private actors.



In order to play a role in the energy transition and, possibly, comply with upcoming policy and regulatory developments, banks need to get a clear understanding of how not only their own operations, but also those of companies in their lending and investment portfolios might be contributing to anthropogenic global warming and to its adverse human rights impacts. The next section will address these questions.




4. Climate Due Diligence: Understanding the Responsibilities of Banks


A bank or institutional investor is typically involved in climate change impacts through its financial transactions with other companies, for instance a loan or minority shareholding. In order to determine whether its investments may constitute a breach of corporate responsibilities under the UNGPs, therefore, it is essential to understand when a company in its portfolio might be contributing to climate change. This assessment might seem problematic, in light of the global scope of the phenomenon and the high number of subjects that have contributed to it over time. This section aims at clarifying the issue before delving more specifically into the responsibilities of banks and unpacking the main elements of the climate due diligence process.



4.1. Identifying the Relevant Impacts


The first step of the human rights due diligence process is to identify and assess any actual or potential adverse human rights impacts with which corporations may be involved ‘either through their own activities or as a result of their business relationships’ [5]. For a bank this entails a double challenge, namely, identifying the impact of a client’s activities on the climate and, consequently, assessing its own involvement in such impacts by means of its financing or lending to that client. The UNGPs’ notions of ‘impact’ and ‘risk’ have the rights-holders as their focus, and not the protection of the company or of its shareholders’ interests. Although not explicitly stated in the UNGPs, environmental damage which bears an impact on human rights constitutes a relevant part of the assessment stage of human rights due diligence. The importance of human rights risks assessment cannot possibly be overstated, as the identification of actual and potential impacts, as well as the type of connection that the corporation has to those impacts, determines the steps the corporation will be required to take and, in some cases, the remedy owed to the victims.



This step of the due diligence process, however, might be seen as particularly challenging when it comes to an enterprise’s contribution to climate change, given the global scale of the phenomenon and the complex chains of causality that link anthropogenic global warming and specific human rights impacts. It is legitimate to wonder, first of all, whether it is possible to identify the ‘victims’ of climate change, which in practice requires establishing a causation link between climate change and specific human rights harms. Some of the effects of climate change are, indeed, extremely diffuse and hard to qualify as human rights violations with ‘identifiable groups of victims who might seek compensation’ [51]. However, also thanks to advancements in climate science, some consequences of anthropogenic global warming—for instance, glacier melting or sea-level rise—are today largely foreseeable and measurable, to the point that they give rise to specific state obligations in terms of prevention and redress of the actual and potential human rights impacts [51]. Climate change, therefore, does not only give rise to diffuse effects, but also to identifiable impacts on identifiable victims [52,53,54].



Even considering this, however, a second challenge emerges, in that the human rights impacts of climate change are typically the result of the actions and inaction, sedimented through time, of a plethora of public and private actors. It is not always straightforward for a corporation, therefore, to identify the link between its own contribution to climate change and a specific climate change-related adverse impact. Even more so for a bank lending to a company or project without retaining operational control over the client’s activities. Whereas the goal of human rights risk assessment is to identify the impacts ‘with which a business enterprise may be involved’ and ‘to understand the specific impacts on specific people, given a specific context of operations’ [5], a corporation will not always be able to identify the specific climate change-related human rights impacts with which it is involved due to its contribution to climate change. It is here argued, however, that this element of uncertainty does not relieve corporations from assessing and addressing their own climate change impacts. This is for two reasons, that will be explained below: (i) while it cannot be predicted with certainty when and where the adverse human rights effects of climate change will materialize, their occurrence is virtually certain, and some of those impacts are already taking place; (ii) climate-change related human rights impacts tend to be large-scale, wide in scope and irremediable, a circumstance that calls, under the UNGPs, for prioritization in terms of due diligence actions.



As stated by the European Parliament in its recommendations for an EU-wide directive, ‘due diligence is primarily a preventative mechanism’ [22]. While responsibilities of mitigation and remediation may come into the picture once a harmful effect has materialized, the due diligence standard also concerns ‘potential’ impacts, establishing the corporate responsibility to identify and prevent foreseeable risks before they come into being. This preventative role is all the more essential in the case of ‘severe’ human rights impacts, which are defined, according to the UNGPs, based on their ‘scale, scope and irremediable character’ [5]. Some of the human rights impacts of climate change are already manifest, to the point that communities around the world are trying to leverage the responsibilities of states and corporations to obtain compensation for the harm suffered or for the costs of protecting themselves from climate change-related threats [43,55]. As mentioned above, attribution science [56] is now able to identify in anthropogenic global warming the cause of extreme weather events and other phenomena that are putting in danger the life, livelihoods and well-being of entire communities. There is also increasing evidence that such harmful effects are bound to become more frequent as global warming aggravates [57]. As a result, while a corporation contributing to climate change cannot accurately and exactly predict where and when the adverse impacts of climate change will result in specific human rights violations, it has the virtual certainty that such impacts will materialize, while some are already materializing. Although this will not necessarily be enough to establish liability in a court of law for climate change-related human rights impacts, it does trigger responsibility under the UNGPs. The preventative logic of the UNGPs’ notion of due diligence depends on the assessment of (foreseeable) ‘risk’, which by definition entails a degree of indeterminacy [58]. Indeed, if it is true that ‘preventive measures are […] intended to avert risks for which the cause-and-effect relationship is already known’ [59], it is equally clear that ‘uncertainty is obviously inherent in the very notion of risk’, and that ‘also quantifiable risks, where the likelihood and nature of an anticipated impact are relatively “established”, still embody a degree of uncertainty’ [58]. Notwithstanding this element of indeterminacy, scientific evidence about the causal link between greenhouse gases emissions, global warming and human rights impacts allows one to argue that a ‘reasonable and prudent enterprise’ [60], under the UNGPs, would identify and address the risk of contributing to climate change, all the more so because the UNGPs recommend that, when prioritization of actions is needed, corporations must ‘first seek to prevent and mitigate those [impacts] that are most severe or where delayed response would make them irremediable’, as many well-known consequences of climate change [5].




4.2. Categories of Corporate Responsibility: What Does It Mean to ‘Contribute’ to Climate Change?


The UNGPs constitute ‘the global authoritative standard, providing a blueprint for the steps all states and businesses should take to uphold human rights’ [61]. As such, they are concerned with establishing a standard of responsibility, not of liability. Responsibility under the UNGPs, therefore, can arise independently of whether liability could be established in a court of law for certain actions or omissions. The corporate responsibility to respect human rights is articulated in the UNGPs through three categories of involvement, namely ‘causing’, ‘contributing to’ and ‘being linked to’ human rights violations. The UNGPs use these categories to define corporate involvement in human rights violations, and not in environmental impacts per se. However, as explained above, climate change is a global phenomenon which is indisputably causing human rights impacts whose frequency and severity is bound to increase in the near future, thus constituting one of the main human rights threats of our time [2]. Given this indissoluble link between climate change and foreseeable and measurable (severe) human rights impacts whose origin can be scientifically attributed to anthropogenic global warming, the three categories can arguably be used to outline the responsibility of corporations, and of the financial sector in particular, in relation to climate change. There is little doubt, following the UNGPs’ categorization, that no single corporation (or state) is ‘causing’ climate change. Causing responsibility emerges when a ‘bank’s actions and decisions on their own were sufficient to result in an adverse human rights impact, without the contribution of clients or other entities’ [62]. This scenario is ruled out by the very nature of anthropogenic global warming, which derives from the cumulative historic emissions of a plurality of subjects [63], as well as, arguably, from the insufficient preventative and mitigating action undertaken by governments. The focus of the next sub-sections is, therefore, on ‘contribution’ and ‘linked to’ responsibility.



The Thun Group’s interpretation referenced earlier in this article conflates the two categories of ‘causing’ and ‘contributing’ holding that contribution can arise only from the bank’s own activities, and not from the provision of financial support to another entity [31]. This interpretation is not correct, as contribution responsibility can also result from a bank’s relationship with a client. A bank might be ‘contributing’ to a human rights violation when its ‘actions and decisions influenced the client in such a way as to make the adverse human rights impact more likely’ [62]. Contribution, under the UNGPs, is a concept that implies an element of causality. An example of contribution responsibility could be a bank providing financing to a client for an infrastructure project leading to forced displacements when ‘the bank knew or should have known that risks of displacement were present, yet it took no steps to seek to get its client to prevent or mitigate them’ [62]. Importantly—and contrary to the Thun Group’s contention that certain types of loans are inherently more problematic and require greater due diligence [31]—there is no preordained benchmark as to the type or size of financing that triggers contribution, the only indication given by the OHCHR being that the required ‘element of causality may in practice exclude activities that have only a “trivial or minor” effect on the client’ [62].



In the case of climate change, it must first of all be asked whether it is generally possible for a corporation to ‘contribute’ to it within the meaning of the UNGPs. This question will be answered in two parts, focusing first on the responsibility of the so-called ‘big emitters’ and then more generally on the nature of state and non-state responsibilities under the Paris Agreement.



The concept of contribution indicates acts and omissions that ‘materially increase the risk of the specific impact which occurred even if they would not be sufficient, in and of themselves, to result in that impact’ [64]. While it is not possible to fix a level of emissions that determines with certainty the existence of contribution responsibility, a reasoning can be made concerning the world’s ‘big emitters’—or ‘carbon majors’—namely, those corporations that historically bear the greatest responsibility for human-produced greenhouse gas emissions. The so-called ‘Carbon Majors petition’ in the Philippines relied on climate science to list the world’s fifty top emitters, detailing their individual shares of emissions in the period 1751–2010 [65]. Each of the ten highest-ranking companies in this list account for a share of historical human-produced emissions ranging from 0.5% to 3.5%. The petition, presented to the Philippines Commission of Human Rights, argues that ‘[i]n accordance with the Guiding Principles, the Carbon Majors’ activities have contributed to, or the Carbon Majors have been involved in, climate change related infringements of human rights’ [65]. Through their emissions, these corporations ‘have contributed to a consistently elevated level of atmospheric carbon dioxide’, which, in turn, is responsible for current or predicted climate change impacts that ‘have resulted and/or will likely result in the infringements of the people’s human rights’ [65]. Although the Commission’s final report is not available yet, in a December 2019 statement it expressed the view that the Carbon Majors’ contribution to climate change can potentially result in liability in the Philippines [66].



A 2017 report by CDP in collaboration with the Climate Accountability Institute, referring to the world’s top 100 (private and public) fossil fuel producers since 1988, pointed out that ‘[t]he scale of historical emissions associated with these producers is large enough to have contributed significantly to climate change. It follows that the actions of these producers over the medium-long term can, and should, play a pivotal role in the global energy transition’ [18]. If, as mentioned above, the largely undefined concept of contribution certainly entails an element of causality and excludes ‘trivial or minor’ effects, it seems that the historically significant contribution of at least the world’s big emitters should fall in this category. As such, these companies’ continued investment in the production of fossil fuels and in the exploration of new deposits seems incompatible with the responsibility to respect under the UNGPs. In a pending lawsuit in France, Total is accused of failing to align its policies with the Paris Agreement’s goals and, among other things, to continue investing in the exploration of new oil deposits [67]. That these companies’ investments are incompatible with the UNGPs is confirmed by the fact that such companies have known for decades [68] of the harmful effects of their activities on the climate and that they are now certainly aware that realizing the Paris mitigation goals requires drastic cutbacks on their emissions. It follows from these considerations that, as the next sub-sections will explain in more detail, for a bank or institutional investor, to retain a ‘carbon major’ in its portfolio raises a red flag and requires taking due diligence steps to carefully assess and address the risk of being directly linked or contributing to climate change.



While ‘big emitters’ should be considered high-risk due to the particularly severe climate change impact of their core business, it is important to specify that any projects—particularly new projects or project expansions—bound to give rise to significant amounts of greenhouse gas emissions and to perpetuate unsustainable models of energy production potentially contribute to climate change within the meaning of the UNGPs. Indeed, given the urgency, according to current climate science, of cutting emissions of 7.6% per year (1.5 °C goal) or at least of 2.7% per year (2 °C goal) from 2020 to 2030 [69,70], projects and investment setting back progress towards this objective in any significant manner would seem, prima facie, to be making the adverse impacts of climate change more likely. A bank financing such a project, therefore, should be aware of the risk of being the enabler of climate impacts in breach of its responsibility under the UNGPs. This does not mean, however, that all fossil fuel projects and investments therein can be dropped at once. In spite of the urgency and unavoidability of the energy transition, the latter cannot be achieved overnight, as suddenly abandoning fossil fuel energy would also have negative human rights and development implications.



It might be useful, in this respect, to look at the principle of progression enshrined in the Paris Agreement, under which each party to the Agreement commits ‘to take all appropriate and adequate climate measures according to its responsibility and its best capabilities in order to progressively achieve the objective of the Agreement—to keep the increase in global temperature well below 2 °C’ [71]. Under the Paris Agreement, the principles of progression and of ‘highest possible ambition’ are combined to require states parties to ‘go beyond previous efforts’ with every successive National Determined Contribution (NDC) [71]. Whereas states parties retain ample choice of means regarding how to fulfil their due diligence responsibility, with due regard to their different capabilities, the principles of progression and highest possible ambition are at face value incompatible with any ‘retrogressive’ measures, meaning steps that halt or reverse progress towards realizing the goal. The principle of ‘non-retrogression’ is here borrowed from the doctrine elaborated by the UN Committee on Economic, Social and Cultural Rights (CESCR) to indicate that any retrogressive measures with regard to the progressive realization of rights are prima facie incompatible with the Covenant on Economic, Social and Cultural Rights and would need to be fully justified in the context of the full use of the maximum available resources [72]. It also implies that progress towards the goal must be based on concrete and measurable targets. In the historical Urgenda judgment, for instance, the court found that the Dutch policy to counter climate change fell short of the required level of ambition, and ordered the state to revise it [38]. This, in turn, will require the Netherlands to accelerate the closure of existing coal-fired plants [73]. Increasingly clear indications as to the concrete actions required by states and businesses come from climate science, for instance the recent International Energy Agency’s warning that ‘exploitation and development of new oil and gas fields must stop this year [2021] and no new coal-fired power stations can be built if the world is to stay within safe limits of global heating and meet the goal of net zero emissions by 2050’ [74].



In sum, while the global energy transition will happen gradually, (i) states must immediately take concrete, targeted and increasingly ambitious steps to curb emissions in line with the Paris Agreement and climate science; (ii) the balance between reducing emissions and meeting the energy demand will be struck differently based on the level of development and specific circumstances of each country [75]; (iii) in some cases, such balance will require the rapid dismantling of certain high-emitting activities and refraining from investing in/authorizing new ones. The Oslo Principles posit that ‘States and enterprises must refrain from starting new activities that cause excessive GHG emissions, including, for example, erecting or expanding coal-fired power plants without taking countervailing measures, unless the relevant activities can be shown to be indispensable in light of prevailing circumstances, as might be the case, in particular, in the least developed countries’ [36]. The reference to ‘countervailing measures’ seems of little relevance at the moment, given that technologies to remove CO2 from the atmosphere are still not available on a large scale [76].



In this perspective, if we accept that corporations have a climate due diligence responsibility under the UNGPs and that, as affirmed by Special Rapporteur Boyd, this also entails that ‘businesses should support, rather than oppose, public policies intended to effectively address climate change’ [77], corporations, based on their level of contribution to climate change, might have a responsibility to: (i) cut emissions, as established by a Dutch court in the 2021 Shell judgment (finding that Shell has a strict obligation to cut its emission of a mandated percentage by 2030) [20]. This might require phasing out existing projects and avoiding investing in new ones; (ii) aligning their company and/or group policies with the objectives of the Paris Agreement; (iii) cutting commercial ties with business partners who, unresponsive to climate due diligence efforts, continue to contribute to climate change.



Looking at contribution to climate change through the lenses of progressive realization helps defuse the possible misunderstanding that contribution responsibility under the UNGPs can only stem from uniquely sizable amounts of emissions such as those historically produced by the Carbon Majors. In fact, in line with the UNGPs, size is only one of the many factors to be taken into account in this assessment.



Based on the reasoning presented, a bank or institutional investor assessing the climate change impacts of their portfolios should consider that there is a strong presumption of ‘contribution’ for all those activities that hinder the progressive achievement of the reduction targets required to realize the Paris Agreement and are not justified by demonstrable reasons of necessity in the light of all available resources and alternative options and with due regard to all relevant human rights and sustainable development considerations. In examining their own portfolios, therefore, banks should be prepared to define ‘detailed interim targets and specific timelines for sectoral portfolios to reach net-zero emissions by or before 2050’ [78], and prioritize divestment from those companies and projects that are contributing to global warming in the sense just described.



According to the UNGPs, contribution can give rise to a responsibility of remediation [5]. In practice, should the issue be raised in a court of law, it would fall to the judge to assess the matter based on the applicable law and on all the circumstances of the case. Notwithstanding the legal challenges this may pose [79], it is worth recalling that climate change litigation against corporations (typically, against ‘big emitters’) is undergoing rapid developments that might clarify the link between climate change-related responsibility and liability in the coming years. As mentioned earlier, the 2021 landmark judgment against Shell in the Netherlands ordered a 45% cut to the corporate group’s emissions by 2030 as compared to 2019, showing that it is possible to attach liability to a company’s contribution to climate change. Interestingly, the court interpreted Shell’s unwritten standard of care under the Dutch Civil Code on the basis of, among other sources, international human rights law (the right to life and the right to private and family life), the UNGPs and other business and human rights soft law standards. While acknowledging Shell’s publicly-stated support of the UNGPs, the court pointed out that ‘[d]ue to the universally endorsed content of the UNGP, it is irrelevant whether or not RDS has committed itself to the UNGP’ [20], de facto underlining the normative character of the UNGPs, which sets them apart from the voluntary and optional nature of CSR initiatives. The increasingly recognized authority of the UNGPs as the golden standard of corporate conduct, able to inform the interpretation of legally binding norms at the domestic level, should encourage businesses, including in the financial sector, to carefully align their practices with such a standard.




4.3. Banks: ‘Contribution’ or ‘Linkage’ to Climate Change?


In the case of the financial sector, the question is whether a bank or investor can ‘contribute’ to climate change by investing in or lending to companies and projects that contribute to it. The short answer is yes, it is possible. However, there is no pre-defined amount of investment, as explained earlier in this paragraph, above which contribution can be said to arise, and the assessment will have to be made on a case-by-case basis. When the financial transaction bears a causal link to the adverse impacts, meaning that it influences the client to such an extent that it increases the likelihood of the adverse impact, then the bank might be in a position of contribution. The circumstances to be evaluated, in this respect, are not limited to the relative size of the transaction, but can include the type of investment and the degree of influence that the bank exercises over the client, the severity and foreseeability of the harm (which is generally high in the case of climate change), and, as will be discussed below, whether the bank knows about the climate change risk associated with a particular project and takes reasonable steps to prevent and mitigate such risk [62]. It is also worth reiterating that responsibility under the UNGPs can exist regardless of whether liability could be established in a court of law.



As pointed out by OHCHR, ‘[i]n practice, many of the impacts associated with a bank’s financial products and services may fall into the ‘direct linkage’ category’ [62]. Under the UNGPs, indeed, the corporate responsibility to respect does not only concern cases in which a causal link can be established between the corporations’ actions or omissions and a specific human rights impact (as in the categories ‘causing’ or ‘contributing to’ human rights impacts) [5], but also cases in which the corporation is ‘linked to’ actual or potential human rights impacts whose occurrence it has not significantly influenced [62]. A typical scenario is the occasional arms-length sourcing of goods or products from suppliers which adopt exploitative labour practices. Although the buyer company does not control the supplier and its daily activities, it is linked to the abuses by its business relationship with the supplier and has, consequently, a responsibility to take human rights due diligence steps. The OHCHR has clarified that even non-controlling minority shareholding gives rise to a relevant ‘business relationship’ for the purpose of GP13(b) [62,80]. This entails that a bank has a responsibility to ‘develop an understanding of its overall risk picture’ [62], considering not only risks of ‘contribution’, but also of mere ‘linkage’ to adverse impacts due to the presence of companies or projects in their portfolios that contribute to climate change. ‘Linked to’ responsibility requires taking steps and seeking to prevent or mitigate the identified actual or potential impacts [5], giving priority to most severe ones [62]. Although this category of responsibility, according to the UNGPs, does not necessarily give rise to a responsibility of remediation, a bank that is aware that certain companies or projects in its lending portfolio are contributing to climate change and yet ‘over time fails to take reasonable steps to seek to prevent or mitigate the impact (…) could eventually be seen to be facilitating the continuance of the situation and thus be in a situation of “contributing”’ to the violation [62]. In other words, ‘linkage’ and ‘contribution’ to adverse impacts are placed on a responsibility continuum, and a bank might shift from the former to the latter if it systematically fails to exercise due diligence [62]. While the UNGPs do not explicitly address climate due diligence, the fundamental elements of this process for banks can be inferred, with the necessary differences, from the human rights due diligence concept.




4.4. The Climate Due Diligence of Banks


As mentioned earlier, the due diligence process requires first assessing the risks. In this context, banks and other actors in the financial sector are required to assess the risk of contributing to climate change through their own activities or of being linked to it by their business relationships, including by their lending or investment portfolios. As pointed out by OHCHR, given that such portfolios might be large and complex, the bank or investor should have systems in place capable of ensuring ‘a minimum level of screening for all types of activities, with the more detailed analysis prioritized for high-risk clients or transactions’ [62]. As stated above, climate change is the actual and potential cause of severe human rights impacts, therefore the bank should carefully assess whether some businesses in its portfolio, due to the nature of their activities or other contextual elements, are contributing to it, and then assess its own involvement (contribution or direct linkage) [62]. As explained earlier, keeping carbon majors in the investment portfolio should be considered high-risk, and those investments should be prioritized for climate due diligence. Lending to new fossil-fuel projects or project expansions knowing that this will lead to an emission increase is also a high-risk activity and could constitute ‘contribution’ for the purpose of the UNGPs.



One of the challenges to be addressed by companies in the financial sector is to develop methodologies and processes to properly measure, address and communicate these risks. Although some guidance already exists [81,82,83], when this is insufficient, banks have a responsibility to develop specific indicators allowing them to measure both their direct and indirect (or ‘Scope 3’) emissions, as stated by the Dutch OECD National Contact Point in a decision concerning ING Bank [84]. There are signs that many European banks are stepping up their efforts to publish relevant data ‘on criteria such as lending to fossil fuel industries, as Europe’s central banks scrutinize their loan books and threaten higher capital requirements for those with excessive climate risks’ [85]. However, disclosure only concerns a limited portion of the banks’ business and does not follow uniform standards or methods [85].



Another challenge is that stakeholder engagement throughout the due diligence process is particularly problematic in the case of climate due diligence, given the large scale and global nature of the impacts considered. In this respect, the OECD general due diligence guidance (2018) recommends engagement with ‘credible stakeholder representatives or proxy organisations (e.g., NGOs, representative public bodies, etc.)’, as well as with ‘experts on specific issues or contexts’, such as academics, NGOs, or local organisations, for advice on how to develop and implement due diligence activities [86].



It is important to underline that climate change risk assessment and human rights risk assessment should not exist in separate silos, but rather feed into each other in a way that ensures coherence and mutual reinforcement. Indeed, for instance, projects intended to facilitate the energy transition might in turn have negative human rights implications, as in the food security impacts of biofuel production [87]. Hydroelectric projects, which can mitigate climate change due to their low emissions, ‘often lead to displacement of local people and the destruction of ecosystems upon which they depend, and can also harm the health and livelihoods of people living downstream from the project by reducing river flows ’ [2]. Looking at this impact from a human rights perspective leads to identifying possible violations of a number of rights, including the right to housing, the right to an adequate standard of living and the right to food. At the same time, human rights risk assessment should take into consideration the climate change-related vulnerabilities of stakeholders in order to fully grasp the actual and potential negative impacts of an activity or project and their severity.



According to the UNGPs, human rights due diligence requires exercising leverage over business partners in order to prevent or mitigate harmful impacts that those subjects are causing or contributing to. Leverage, which consists in the ability to effect change in the business partner’s practices, could be exercised by a bank or investor in several ways, for instance through the exercise of voting rights, attendance at general meetings, direct contacts with clients or investee companies, as well as through collaboration with other banks and investors aimed at increasing leverage [25]. As concerns shareholders, a recent example shows how they can put pressure on companies to adopt climate change strategies. One of ExxonMobil shareholders, the activist hedge fund Engine No. 1, managed to rally support from other shareholders, including the three biggest U.S. pension funds, and place two independent directors in the company’s 12-member board [88]. The ‘coup’ stemmed from the shareholder unhappiness with the company’s strategy around climate change and with its resistance to gradually shift to renewables, an attitude that is not only incompatible with corporate responsibilities under the UNGPs, but also increasingly risky from a financial perspective [89]. The OECD document on due diligence for banks also exemplifies a possible avenue for a bank to exercise leverage by raising the so-called ‘business case’ with its clients:




‘in cases of securities underwriting, if a company in a carbon intensive industry does not consider climate change to be a risk because there is no foreseeable short-term impact on the company, the bank can play a role in explaining to the client the significant environmental and social risks that climate change poses and how it may also have a material impact on the client, for example due to changing investor sentiment and increasing regulation.’



[26]





In addition, a bank’s expectations in terms of social and environmental standards (or RBC, as per the OECD’s jargon) can ‘be included where possible in financing contracts or underwriting agreements’ to incentivize the client’s compliance, and also included in dedicated trainings [26].



Although banks have many avenues to try and exercise their leverage, when their efforts do not succeed in influencing the client’s conduct, the last-resort option is ending the business relationship [5]. Indeed, the concept of due diligence, in line with its definition under international human rights law and ‘as defined under UNGP 13(b), whilst constituting a standard of conduct, must be clearly targeted towards the achievement of the intended results’ [90]. It cannot, therefore, be reduced to a box-ticking exercise to be carried out indefinitely without seeing change, especially when the identified impacts are severe [5,90]. Divestment from climate change-contributing businesses and projects is a growing wave, with fossil fuel divestment constituting ‘a $14.5 trillion movement with over a thousand major investors, pension plans, and endowments committed’ [91]. While different motivations can drive a divestment decision, including of course financial considerations, divestment becomes a responsibility under the UNGPs when the investor’s direct link or contribution to adverse impacts cannot be effectively addressed through the exercise of climate due diligence. It is also worth noting that, under the UNGPs, a company’s failure to address negative impacts cannot be offset by parallel positive initiatives in other fields [5]. For instance, a bank or investor failing to exercise leverage on (or divest from) high-emitting companies in its portfolio cannot compensate for this failure by increasing its ‘green’ investments or financing climate adaptation projects. Similarly, emitting companies cannot discharge their responsibilities under the UNGPs by buying carbon offsets, and not only for the ‘long history of overpromising and underdelivering’ of these projects [92], but also because the corporate responsibility to respect under the UNGPs cannot be outsourced [12,93].



Finally, the UNGPs require honest communication to the public of the outcomes of risk assessment, of the due diligence steps undertaken and of their effectiveness. In the context of climate change litigation, failure to disclose relevant information or, worse, to actively mislead the public and/or a company’s shareholders as to the climate change impacts of a company’s activities can lead to liability [65]. Disclosure should not only cover a company’s own activities, but also the risks associated with ‘all major subsidiaries and affiliates’ and, if practicable, with the corporation’s supply chains, or investment and lending portfolios [94].





5. Conclusions


This article has provided a conceptualization of the climate change responsibilities of banks under the UNGPs. It has argued that banks have a responsibility under the UNGPs to identify, measure and address their direct or indirect involvement in impacts that further the worsening of global warming and its inevitable human rights consequences. The now widely-accepted human rights due diligence standard elaborated by the UNGPs, interpreted in the light of relevant standards of international environmental law and climate law, provides the strongest normative basis and the clearest definition to the principle of climate due diligence, presented in Section 4 of this article.



Understanding the exact contours of this responsibility is essential for banks to be best prepared for upcoming regulatory developments on mandatory due diligence and disclosure, as well as to play their role as key enablers of the energy transition. We have shown in this paper that banks face a double challenge, in that they need to identify their clients’ impacts on climate change and, consequently, assess to what extent they might be contributing or linked to such impacts by their own financial transactions to those clients. This risk assessment step poses significant difficulties, especially in the absence of universal methodologies for measuring indirect emissions. This article has explained what it means, for the purpose of the UNGPs, to ‘contribute’ to climate change, highlighting that some activities and projects are under a strong presumption of incompatibility with both the principles of progression and highest possible ambition underlying the Paris Agreement and with corporate responsibilities under the UNGPs.



Knowing whether companies in their portfolios are contributing to climate change, in turn, allows banks to assess their own involvement, and to distinguish between ‘contribution’ type and ‘directly linked to’ type of responsibility. Retaining certain high-emitting companies and projects in a bank’s portfolio raises red flags and requires taking due diligence steps to carefully assess and address the risk of being directly linked or contributing to climate change through its financial transaction. Although banks will in most cases only have indirect involvement in these impacts through their financial transactions, there might be cases in which, for instance, their financing to a high-emitting project is so crucial or their influence over the client is so relevant that a causal link might be established between their financial transaction and the adverse impacts (‘contribution’ type of involvement). Even when they are only directly linked to the impacts, they are required to exercise leverage over the client and, possibly, end the business relationship (e.g., divestment) when their efforts fail to mitigate the climate change impacts of the client’s activities.



For instance, it seems clear that, based on current climate science, in order to align their portfolios with the Paris Agreement and be compliant with the UNGPs, banks should avoid financing new fossil fuel projects or ‘any company that is expanding fossil fuel extraction or infrastructure, or exploring for new reserves’ [95]. Attribution science nowadays has ‘the ability to link global warming to the intensity of storms, rising sea levels and worsening heatwaves combined with the ability to trace historical emissions to individual companies dating back to the Industrial Revolution’ [96], making it easier than in the past to identify the exact impact of a client on global warming. Several banks have already announced ambitious plans to align their portfolios with the Paris Agreement, for instance by phasing out their finance for coal or withdrawing financing from carbon majors that do not have a credible transition plan [95]. In most cases, however, such pledges are too vague and lack specific targets and indicators, failing to establish a clear commitment to cease investing in fossil fuel projects [96]. Banks should be aware that taking concrete and targeted steps in this respect is not only a way to shield the bank from future financial risks, but also the only way to comply with their responsibility under the UNGPs. They should build on growing international guidance and adopt collaborative approaches to further define methodologies and indicators able to grasp the links between their portfolios and climate change.
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